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INTRODUCTION 


This summary of current State laws and review of court decisions 
on eugenic sterilization in the continental United States has been 
prepared because of the bearing it may have on the problem of the 
causes, prevalence, and means for the prevention and treatment of 
mental and nervous diseases.!. This supplement seeks to furnish an 
objective or noncritical statement of the sterilization movement in 
its legislative and judicial features; in other words, it is not intended 
as an expression of the attitude of the Service nor of the views of its 
personnel on the wisdom of sterilization as a State policy. There 
is no Federal sterilization law. 

It is apparent that the decisions by the various States to accept or 
reject eugenic sterilization have been affected by their perspective of 
the history of castration in a criminologic setting, evidence of such 
influence being found in judicial utterance as late as 1935. For this 
reason, there is need for stressing the point that eugenic sterilization 
is entirely nonpunitive in purpose. While it is true that, under 
certain current eugenic sterilization laws, conviction of crime may 
result eventually in the sterilization of the convicted person, the 
operation, if performed, would be performed not as a punishment, 
but rather because such antisocial conduct would be considered as 
one indication that the person is defective or socially inadequate, 
and, upon investigation and examination, would be found to be an 
undesirable parent. Accordingly, there have been excluded from 
the present study State laws and statutory provisions which authorize 
a sterilization operation as punishment. Court decisions pertaining 
to punitive sterilization are also excluded. 

Part I is a summary of the laws in tabular form and aims to give 
a composite picture of the statutes with reference to the provisions of 
more general interest; and it should be kept in mind that only specific 
provisions of the sterilization laws are included in the tables, no effort 
being made to examine the general laws of the States for correlated 
provisions. While both voluntary and compulsory sterilization laws 
are included, they are arranged separately in the tables for the pur- 
pose of facilitating more concise analysis and comparison. Part II 
is a review of court decisions and treats each decision in the chronologic 
order in which it was rendered. An appendix includes tables of cita- 
tions to current laws and court decisions. 


1 See section 4 (b) of the Act of June 14, 1930, volume 46 of the Statutes at Large, p. 587 (United States 
Code, title 21, section 196). 
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The search of session laws included the 1939 regular legislative 
sessions. Acknowledgment is made of the valuable assistance 
rendered by Eleanor E. A. Herring, Chief of the State Legislative 
Section of the Office of Government Reports, and the State health 
officers in respect to the search for 1939 legislation.? The search for 
court decisions included the General Digest for July 1939 (vol. 8). 


2 At time of checking manuscript in galley proof form, July 22, 1940, the only sterilization legislation 
during 1940 sessions which had come to notice was an amendment to section 1 of the current Virginia law as 
regards enumeration of institutions, which amendment has not been worked into the compilation. 























PART I. SUMMARY OF STATUTES 


General 


Eugenic sterilization laws are in effect at the present time in 29 
States; | 2? of these 29 States have only voluntary laws, leaving 27 
States which are committed to a policy of compulsory sterilization of 
defective persons. Generally speaking, the main purpose of these 
laws is the removal, as a eugenic measure, of the power of procrea- 
tion—and only the power of procreation—from enumerated classes 
of persons. Under these laws, the feeble-minded, the mentally ill, 
epileptics, and others may be subjected to investigation and exami- 
nation to determine whether there is likelihood of similar defective- 
ness or disease being transmitted to their offspring, or whether there 
are other reasons why they should not be allowed to propagate. The 
first such law was enacted by Indiana in 1907; and Georgia, by an 
enactment of its 1937 legislature, became the most recent State to 
proclaim that there is social advancement in a policy which seeks to 
improve future generations by preventing procreation of certain 
groups of defectives. 

While such statutes are stated to be eugenic in purpose, one of 
these sterilization provisions is contained in a law relative to the 
care and treatment of feeble-minded persons, and one appears to 
aim toward improvement in the health and morals of certain inmates 
of prisons; but all others contain more or less specific language showing 
that their purpose is improvement of the race, and some of this group 
make reference. to various combinations of purposes. Thus, some 
state that one purpose is the betterment of the ‘‘physical, mental, 
neural, or psychic condition” of the individual, and others mention 
improvement in the moral condition of persons as one of the purposes 
of the operations. While various other reasons are given, it is believed 
that sufficient has been set forth to show that the term ‘‘eugenic’’ is 
only a general appellation, but it is considered desirable so to desig- 
nate these statutes for the purpose of distinguishing them from 
punitive sterilization enactments which have been excluded from 
consideration. 


1 Alabama, Arizona, California, Connecticut, Delaware, Georgia, Idaho, Indiana, Iowa, Kansas, Maine, 
Michigan, Minnesota, Mississippi, Montana, Nebraska, New Hampshire, North Carolina, North Dakota, 
Oklahoma, Oregon, South Carolina, South Dakota, Utah, Vermont, Virginia, Washington, West Virginia, 
and Wisconsin. 

2 Minnesota and Vermont. 
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As already mentioned, 29 States have current eugenic sterilization 
laws on their statute books, but 2 of these States (California and 
Indiana) have 3 such laws each and 2 of them (Maine and Oklahoma) 
have 2 laws each, making a total of 35 such laws; of this total, 31 are 
compulsory and 4 are voluntary. There are 2 States (California and 
Maine) which have voluntary as well as compulsory laws. 

All laws designate the classes of persons who are rendered subject 
to sterilization and set forth the procedure and agencies of selection. 
Some are more detailed and comprehensive and variously specify 
limitations on the surgical or other sterilizing techniques, provide for 
the appointment of guardians and specially qualified personnel, 
authorize fees and other expenditures, require notice to the defective 
person and/or others with opportunity to be heard and the right of 
appeal, contain safeguards from civil and criminal liability for those 
participating in the administration of the laws, and require certain 
records, studies, and reports of the operations and the results thereof. 
In this connection it may be stated that the sterilization laws of 
Alabama, California, Connecticut, Delaware, and Wisconsin do not 
contain the same provisions for the protection of the rights of individ- 
uals as are found in other laws, such as those of Idaho, Iowa, Michigan, 
Nebraska, North Carolina, and North Dakota, and those of Arizona, 
Indiana (1927), Mississippi, New Hampshire, Oklahoma (1931), 
South Carolina, Utah, Virginia, and West Virginia. The latter nine 
laws may be termed the “Virginia group” since they are modeled 
after the statute of Virginia, which had been held valid by the highest 
State court and the United States Supreme Court. 

The voluntary or consent features of the four voluntary laws are 
as follows: 

California.—Requires the written consent of the parent or guardian if the 
defective person be a minor, and the written consent of the lawfully appointed 
guardian if the person be an adult. 

Maine.—Requires the written consent of the defective person when mentally 
competent; and, if not so competent, the written consent of the nearest relative 
or guardian must be obtained. 

Minnesota.—Requires the written consent of an insane person as well as of the 
spouse or nearest kin, or duly appointed guardian; but in the case of a feeble- 
minded person, only the consent of the spouse or nearest kin is required, and, if 
no spouse or near kin can be found, the State board of control is permitted to 
give the consent. 

Vermont.—Requires the consent of the defective person if of sufficient intelli- 
gence to understand the contemplated loss of procreative powers; and, if not of 
such intelligence, the written request of the natural or legal guardian may be 
accepted. Sterilization is also contingent on the defective person’s voluntary 
submission to the operation. 


It will be noted upon summarizing that, under two of these voluntary 
laws and with respect to one class of defective persons under another 
law, the consent of the individual defective person to sterilization is 
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necessary, whereas under one law and with respect to one class of 
defective persons under another law only the consent of other persons, 
such as parent or guardian, on behalf of the defective person, is 
required. 

Of the 31 sterilization statutes that are compulsory, the consent 
of the defective person or of any other person being unnecessary, 14 * 
are in the form of permissive legislation in that they authorize the 
designated agencies to effect sterilizations after compliance with the pro- 
cedures outlined in the respective acts, and 16 ‘ statutes are mandatory 
in form since they require the designated agencies to initiate pro- 
ceedings. The Montana statute appears to be silent in this respect 
and should probably be classified as a mandatory statute. 


Application to Groups 


Table 1 presents a summary of current sterilization laws as regards 
the various groups of defective persons that are enumerated therein 
as subject to sterilization. There is considerable variety in the 
phraseology of the laws in this respect, but for all practical purposes 
the enumerated types may be combined into the five designations 
shown. For example, several laws mention the various degrees of 
feeble-mindedness, such as idiocy and imbecility, while others, in 
their application to the insane, specify those “afflicted with hereditary 
forms of insanity that are recurrent,” but these and other details 
and qualifications have been eliminated in the preparation of the table. 

It will be noted that in all States which have sterilization laws the 
feeble-minded are rendered subject to sterilization. The insane 
may be sterilized in all except two, the epileptic in approximately two- 
thirds, the habitual criminals in one third, and the moral degenerates 
and sexual perverts in approximately one-fourth. The enumeration 
of those last two groups (habitual criminals and moral degenerates 
and sexual perverts) is confined almost entirely to laws enacted by 
States in the middle and far West. The Alabama and South Dakota 
statutes apply only to the feeble-minded, and the California laws are 
quite unique as regards the designation of persons made subject to 
sterilization in that State. The Georgia law is the only one which 
specifically includes physically defective, deficient, or diseased persons 
in those made subject to examination; and the 1935 Oklahoma statute 
is the only one which is aimed exclusively at the sterilization of habitual 
criminals as that term is generally defined by statutes. It is of inter- 
est to note also that the definition of “habitual criminal’ under the 
North Dakota statute is identical with the definition of “moral degen- 
erate and sexual pervert’’ under the Washington law. The Delaware 

3 Alabama, Arizona, California (both laws), Connecticut, Delaware, Indiana (1927), Kansas, Mississippi, 
New Hampshire, South Dakota, Utah, Virginia, and Wisconsin. 


4 Georgia, Idaho, Indiana (1931 and 1935), Iowa, Maine, Michigan, Nebraska, North Carolina, 
North Dakota, Oklahoma (both laws), Oregon, South Carolina, Washington, and West Virginia. 


219641—40——-2 
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law is the only one of those which apply to habitual criminals that 
confines sterilization to those whose criminality is caused by mental 
abnormality or mental disease, and the Connecticut act includes 
persons whose children would inherit a tendency to crime. Three 
statutes include persons suffering from syphilitic disease among the 
enumerated classes of defective persons, and the 1931 Oklahoma 
law is the only statute which confines liability to sterilization pro- 
ceedings among the enumerated groups to those under specified ages. 


TABLE 1.—Application to groups 
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1 Confined recidivists who have been committed to a State prison at least twice for certain sexual offenses 
or three times for any crime, who show evidence, while inmates, that they are moral or sexual degenerates or 
perverts. 

2 Applies also to life prisoners exhibiting continued evidence of moral or sexual depravity. 

3 Applies also to persons suffering from perversion or marked departure from normal mentality, or from 
disease of a syphilitic nature. ‘ 

4 o— also to persons whose children would inherit a “tendency to crime.” 
6 Habitual or confined criminals convicted of at least 3 felonies whose criminality is caused by mental 
abnormality or mental disease. 

6 Applies to the ‘‘mentally or physically defective, deficient, or diseased.”’ 

7 Applies also to syphilitics. 

8 Defined as a person who is a moral degenerate and sexual pervert or who is ‘‘addicted to the practice 
of sodomy or the crime against nature, or to other gross, bestial, and perverted sexual habits and practices 
prohibited by statute.”’ 

* Applies only to males under the age of 65 and to females under the age of 47. 

10 Defined as a person incarcerated in any penal institution convicted of felonies 3 times. 

11 Defined as a person convicted on 3 occasions of felonies involving moral turpitude but excluding offenses 
arising out of the “prohibitory laws,’’ revenue acts, embezzlement, or political offenses 

12 Applies also to incurable syphilitics and any person convicted of any one of designated crimes. 

18 Applies also to persons afflicted with “habitual degenerate sexual criminal tendencies.” 

14 Defined as a person convicted at least 3 times of felonies and sentenced to serve in a penitentiary therefor. 

18 Defined as a person who is “addicted to the practice of sodomy or the crime against nature, or to other 
gross, bestial, and perverted sexual habits and practices prohibited by statute.” 

16 Applies also to criminal persons. 
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TABLE |.— Application to groups—Continued 
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1? Specifies only “‘idiot’’ in the case of minors and ‘‘idiot or fool’”’ in the case of adults. 
Application According to Residence 


Following the consideration of the groups or types of persons 
enumerated in the various laws, the next feature which suggests 
inquiry is the effect of the residential status of persons who belong 
to these groups on their amenability to sterilization proceedings. In 
other words, do the various laws apply to all persons of the enumerated 
groups regardless of place of residence within the State or only to 
those of such groups as are confined in institutions, and if the latter, 
to those in what particular institutions or types of institutions? 
Table 2 is concerned with this feature of the laws. Reference to 
this table shows that, with the exception of the 1931 and 1935 Indiana 
laws which apply at the time of commitment to institutions so that 
they in effect apply exclusively to noninstitutionalized persons, all 
sterilization statutes apply to those portions of the enumerated 
classes of defective persons that are confined in specified institutions. 
Less than one-fourth of the compulsory laws apply to all persons of 
the enumerated groups whether they are confined in institutions or 
are in the population at large. There is a wide diversity in the 
statutes that apply only to the institutionalized portions of the 
enumerated groups as regards the enumeration of particular institu- 
tions or the designation of types of institutions in which the inmates 
are rendered subject to examination and investigation. This diffi- 
culty makes impracticable any clear, concise, and exact classification 
of this feature of the laws; and it is therefore presented in the following 
table by the insertion of the phraseology of the respective statutes. 
Under three of the compulsory laws which apply only to the institu- 
tionalized portions of the enumerated groups, sterilization is authorized 
only when the release of the inmates is contemplated. 
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TABLE 2.—Application according to residence 








| Apply to— 





Institutions 2 enumerated or designated in laws 
which apply only to institationalized persons of 
enumerated groups | 


| All persons | Only insti- 
| of enumer- | Sasomadized 
| ated groups!" ° persons Of 

| regardless of | enumerated 


State laws 











| residence | groups! 
Compulsory laws | 
| 
EE ee eee | x Home for mental deficients or inferiors. 
eee ere eee x Hospital. 
California (1913) _....__- (Peers E x Prisons. 
California (1937)........|............--| 3x , Hospitals, and homes for feeble-minded. 
Connecticut... ........-- lc epeccties ham | x Enumerated hospitals, prisons, training school and 
hospital, and training school. 
Delaware _____-- telecon’ x aeereneemye Lee 
|. RCE EE? eee ; x Homes, hospitals, colonies, and institutions for 
care of mentally or physically defective, deficient, 
or diseased; prisons, penitentiaries, correction 
schools, reformatories, detention homes, and 
camps. 
SE eee ae eee x es ee 
Indiana (1927) -_.....__- (ates eee ee x State or county institutions having care or custody 
of insane, feeble-minded, or epileptics. 
Indiana (1931)#_....____- fees See (eee ee es 
ie Sa eas hee: eee ema 
| aa = Me eer eee 
| RC See eee x Hospitals, hospital for epileptics, home for feeble- 
minded, penitentiary, reformatory, and industrial 
school for girls. 
| dea eee os Peretti x Institutions having care or custody of insane or 
feeble-minded. 
oO eee | x Eh ae heme 
Mississippi... ......___- eee x en no a hospitals, and colony-school for feeble- 
minded. 
I ee, ee ees x Custodial institutions for feeble-minded, insane, or 
epileptic persons. 
oo ee ee, 2) eS 3x Hospitals, institutions for feeble-minded, peniten- 
tiary, reformatories, industrial home, industrial 
| schools, or other such institutions. 
New Hampshire ______- peace wet x State or county institutions. 
North Carolina. ________| x iene ee 
Se Es ees x Allinstitutions, including hospital, training school, 
i ! hospital for feeble-minded, and penitentiary. 
Oklahoma (193))_......./............ 3X Enumerated hospitals, institution for feeble-minded, 
penitentiary, reformatory, and any other penal 
| institution, or any other such institution sup- 
| ported in whole or in part from public funds. 
Oklahoma (1935) _______- 5x See eee 
| | SSI x Sees 
bel en ee x Penal or charitable institutions. 
South Dakota__.______- Me” Se 
_.. Je eae ig Wi cPoe coed ne Hogi, prison, industrial school, and training 
| school. 
EE ee SEAR ESO CRIME, (od x Enumerated hospitals, and colony for epileptics 
and feeble-minded. 
Washington _______- noo |e oe Institutions having care of individuals held in 
| restraint. 
ee) | eee =f 4 Enumerated hospitals, industrial homes, and in- 
| dustrial schools. 
| I eee Ne Ree x State and county institutions having custody of 
| insane, feeble-minded, epileptic, and criminal per- 
| sons. 
Jn ee 68 | 6 21 








1 See table i. 

? All institutions are State institutions unless otherwise indicated, and ‘‘hospitals’’ are hospitals for the 
insane unless otherwise indicated. 

3 Operation authorized only when release contemplated. 

4 Applies only at time persons are committed to institutions. 

5 As regards application to population at large, applies only to those under sentence to confinement in a 
penal institution. 

6 The 1931 and 1935 Indiana laws apply only to extrainstitutionalized persons, so that the sum of these 
2 columns is 2 less than the total number of current compulsory laws. 
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TABLE 2.— Application according to residence—Continued 
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which apply only to institutionalized persons of 
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State laws 





| | 
Voluntary laws | | 


California..............- | 7X eee 
| ee gh Sareea ne 
9x 
x 








Total, all laws-_._- 19 12 | 10 29 | 








7 As originally enacted, this law apparently was intended to apply only in the case of noninstitutionalized 
persons, and, since the 1937 law applies to this class of defective institutionalized persons, it is doubtful 
whether it would have any practical application to institutionalized persons. 

8 Apparently would have no practical applicatiou to institutionalized persons sinee the compulsory law 
applies to them. 

° As regards the feeble-minded, applies to those committed to the guardianship of the State board of 
control, so that in respect to this class of persons it is possible the law is susceptible of interpretation as 
applying to the population at large as well as to institutionalized persons; as regards insane persons, it 
applies only to those who have been committed and have been inmates of a State hospital for at least 6 


consecutive months. ; 
10 See footnotes 4 and 9; the sum of these 2 columns is, therefore, 1 less than the total number of sterili- 


zation laws. 


Surgical Limitations 


For the purposes of the present study, operations which will remove 
from persons the power of procreation may be divided into those 
involving the removal of the reproductive glands or gonads, i. e., the 
testes in males and the ovaries in females, and those involving only 
an operation on the vasa, ducts, or tubes to prevent the passage of the 
spermatozoa and the ova. Under the current sterilization laws, the 
removal of the ovaries is termed oophorectomy, and the removal of 
the testes is apparently contemplated by the term “‘castration’’; 
whereas the less radical operation of cutting the Fallopian tubes in 
the female is known as salpingectomy or fallectomy, and the term 
“vasectomy”’ is exclusively used to describe the cutting of the vas 
deferens in the male. It is the purpose of table 3 to classify the 
laws in respect to authorization of these surgical procedures and to 
show what limitations are contained in the various statutes. It will 
be noted that a large majority of the laws are shown in this table as 
authorizing discretion on the part of the administrative officers or 
physicians designated to carry out the provisions of the acts; but this 
classification does not necessarily mean that all of these laws authorize 
the more radical operations.as mentioned above; and this would be true 
even under those laws which, as shown in the third column, do not 
specifically prohibit castration or the removal of sound or disease-free 
organs. In fact, many of the laws listed as permitting the use of dis- 
cretion in this respect mention ‘‘vasectomy” and “salpingectomy”’ 
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as examples of the operations that are intended to be authorized; 
and since the purpose of these laws generally is only the removal of the 
power of procreation, it would appear that the more radical operations 
could be performed only when specific need therefor could be shown 
and they could not be performed at all under those laws which pro- 
hibit castration or the removal of healthy organs. However, it will 
be noted that six laws specifically authorize ‘‘asexualization’”’ and/or 
oophorectomy, and under one statute persons may be “emasculated” 
under certain circumstances. 


TABLE 3.—Surgical limitations 

















Operation | ra 
limited to | Permit dis- | Prohibit 
vasectomy in cretion in cast ration or 
State laws malesand | type or — of 
salping- extent of ~~ a 
ectomy, etc.,| operation - att y 
in females | Reis 
€ visitas laws | 
Alabama_-_-- etice eebiovar wera Saito Ae ee Pee eer 
Arizona _- : es sets leas waoeneek Spee tee a x Re ae ore x 
California (1913) ‘ Pe ae Loar iy Sip eran a EE ey [eM Pe erp 1X See ohiges 
California (1937) : Sut nebice a Accusneecetoon mae x RSS ees 
Connecticut - - Pinighea ae : Ry ee eee arenas Je 4 ee, 4 aera 
Delaware __-_- a ae ees See aap eas panies a eres 
Georgia. - ee - : ee ne ee ee 3 oneal Xx | ;xX 
Idaho____- ea heeb Geer teae ceded eee tac aesta tar ee ee x ten hbemhatnel seta es! Ske Sak 
Indiana (1927 Soe Re RE aad) See a eee ae j x x 
Indiana (1931) ee ee ear Ee een ee are : Ronee ewe x | x 
Indiana (1935) E Scie ieee eel eeasecanen mech aapohinkenanupwocenat x eae anes 
Iowa : , : sista naesben SAE a ae IER a ee } x x 
Kansas- --_- ee seveGstetcer pase i cuserlanesnaan ceeeen ‘x eiooss 
Se be ae ene er ee 4 hiswokn arn ew ie ob ecure cee 
Michigan___- Sure te SEES Sree eee ene eee eteebe’ 5 xX EA ve 
Mississippi - - - ees eee Sd See ene ea x eee ee eee is 
Montana. ------ sphonas be eabs bwitknwaeiaqucee usin eee ree | x ae Spree 
Nebraska_ Ee a ct aa adiaht ate amet atadatad eie Siok \ene Cae } x ERE 
New Hampshire--_----- ee PR ASE ESOS See eee eee x rane eke oe od 
North Carolina. aieeto! hee ott anik aici Jwagheles suet a Bee oe eee ed 
North Dakota é : bat 2 ES Rae ee ROE, Pee eee eee x 1 x 
Oklahoma (1931) _. - - Le ROM ee eee nee eae as Ry eee, x 
Oklahoma (1935). ____---.------- ieweaee eee ens bene Ss a eee Sete [ey coe BS ee 
Oregon _-- PeS aeeeeed ne dsne Une nae beeay ee neskn send escusewcakeaes x GRaeiene 
South Carolina__ A) 2c Bk TAK REE ET Rn ee Lee cere (Seman eens a x | a 
South Dakota... .--..-.--- Fie akan Pew anRupcnaaoree Bree aot ret ee x | Se ee metas 
Utah Leg SERENA SANE BRE EBON CRS SEC ee eae See a 1X gece Heuer 
Virginia. ______- Sa ee ee en eeey ae ne eee Xx lieseueeasineees x 
Washington Baas Sia she pedlbetonatactua cht eek ton aie beeastéa toe x OK 
West Virginia be Be a SOE le ee a Se ES wins ony Subic x pce chase x 
Wisconsin raped Se eps ee tae ; ines x |-----+------+- 
erage ds ae eee aoe ee Mos G2 ee oN 1] 722 | 12 
Voluntary laws 
i ee ee SSO SI sy re ee es Pee — 1X ct aio mines 
Maine ® : icone alate Sees BS LD ee Ee = x beak ioe eset GR eB os. re tel 
Minnesota Ee Ee ee Xx lstoheonae ees eee 
os oo tota nee eee ce nde enenbersenanerbudeddenseuoene x ~---+-----2+--|-------------- 
BE oi ddoabeet an nokssubesuntnGhscure+ Sicceepaieecs 3 | 1 | 0 
a rant On os 8 oo os Bee koe! $13 | 823 | 12 








1 Specifically authorizes asexualization. 

2 Specifies vasectomy in the case of males and oophorectomy in the case of females. 

3 Prohibits operations that would “unsex.’ 

4 Specifies vasectomy or asexualization in the case of male and salpingectomy or oophorectomy in the 
case of females. 

5 Includes treatment by X-rays. 

6 Provides that no person shall be ‘‘emasculated under the authority of this act except that such operation 
shall be found to be necessary to improve the physical, mental, neural, or psychic condition.’ 

7 Since the Connecticut law is entered in both columns, the sum thereof is 1 more than the total number 


of < sompulsory laws. 
8 See footnote 7; the sum of these 2 columns is, therefore, 1 more than the total number of laws. 
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Appointments, Fees, and Expenditures 


Table 4 gives an analysis of the provisions made by the States in 
their respective sterilization laws for the appointment or employment 
of officers and employees to carry out the details of the new regulatory 
function. This table shows that, with the exception of that of legal 
guardian and attorney to protect the rights and interests of persons 
who are to be considered for sterilization, the appointment of such 
personnel is authorized in less than half of the laws. While 15 laws 
require the appointment of such a legal guardian, the appointment 
is made contingent upon the nonavailability of other persons, with the 
exception of 2 statutes. However, more than two-thirds of the laws 
authorize the payment of specified fees, expenses, or other expenditures. 


TABLE 4.—Appointments, fees, and expenditures 


Authorize or re- | 











quire employ- Require appoint- 
ae ~~ amused ment of— Fees of physicians, surgeons, guard- 
ians, person’s attorney, and 
ies , a appeal expenses if impecunious, 
State laws aa traveling and other expenses of 
Examin- Sur- guardian | Attorney jo Srothans aadiilaes: sal 
ing phy- ° or guard- | for ap- XJ i 
me 4 geons 4 x orig 
sicians ian ad peal 
litem ! 
Compulsory law's 
Alabama- --_-- : ? 
Arizona vas > Guardian, $25 maximum. 
California (1913) 
California (1937) aS) 
Connecticut rs 3X Physician and surgeon. 
Delaware . * b Physician and surgeon, hospital 
| expense and transportation. 
Georgia. ore eee ae ox ......---| Traveling expense of adjudicators. 
Se eee) oa Sateen fasion perk ae x | Examining board member expense, 
attorney and appeal expense. 
Indiana (1927)_____-_- BEES oe ae il 5 4 a A | Guardian, $25 maximum. 
i | 


Indiana (1931) ___- : 

Indiana (1935) ___- 

lowa_..__.. SAPS ane x | x x | Examining board members’ ex- 
pense; surgeon; guardian, $25 
maximum; attorney and appeal 


expense. 

Co Ae sh x Bee ee REE 2 ol ae eee | Surgeon. 

i eo ween He! Sete be ie Poe. hide ncees 

Michigan PRESS t m4 5 x _......| Surgeon and hospital expense, $50 
maximum. 

po ey eee ey ae ge Oe EE AD Guardian, $10 maximum. 

Ll. ee F t Lee Tene een ee Pee 

[oO a ee, Pepe ae Pa ree > as PTT Examining board members’ ex- 
pense. 

New Hampshire ___-____- x x x Physician and surgeon in case of 


public charges; guardian, $20 
maximum. 


Set ed VAN ee 


1 Under all laws listed in this column, except those of South Carolina and West Virginia, the appointment 
is made contingent upon the nonavailability of other designated persons to protect the person’s interests. 
Under the West Virginia law, a guardian ad litem must be appointed for both the original adjudication and on 
appeal, if an appeal is taken; in the other listed statutes, the appointment is required only for the original 
adjudication. 

2 Only in the event the person is financially unable to employ his own attorney to prosecute an appeal from 
an order directing his sterilization. 

8 One of the examining board members. 

4 Provides for sending of notification to person or his legal representative of an adverse sterilization decision 
and that ifno near relative be known and no legal guardian has been appointed such notice shall be sent to the 
solicitor general of the proper county superior court who is then required to protect the rights and interests of 
the person. 

5 Specifies an attorney. 

6 Authorizes appointment by the board ofa secretary of the State board of eugenics. 

7? Provided there is no solicitor of the county in which the person resides. 


Pk tL a cs en eee ia eae at 
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TABLE 4.—Appointments, fees, and expenditures— Continued 








| Authorize or re- 















































| 
quire employ- | Require appoint- | 
reste — | ment of— | Fees of physicians, surgeons, guard- 
‘ | | ijans, es ~ peniewel and 
= | | appeal expenses if impecunious 
State laws | Legal | —" on aga expenses of 
’ | pti »oard members, and _ other 
Examin- x. | guardian | Attorney | : : S , 
ing phy- | be : or guard- | for ap- | expenditures authorized 
| siclans ian ad peal | 
| litem | 
ee ! 
Compulsory laws—Con. 
North Dakota____...--- = ee [Serres men at here nee x Examining board member, $10 per 
day and expenses; attorney. 
Oklahoma (1931) - - - --_-- eee Seoecahe ae ee eee Guardian, $25 maximum. 
Gkiahomea (1935) .........}..........] | Re NEAR ee, SSE Surgeon. 
 (Seeeeee ee Sa ee eee eens x Examining board members’ ex- 
pense, attorney and appeal 
expense. : 
oo es Sees eemeerrre ‘ee? eee Guardian, $10 maximum. 
LS a en 7x Mm 80s Weccay bane Surgeon; guardian, $25 maximum. 
i Se eater Hee Cmte ens (o emeeeoe es oe oe Guardian, $25 maximum. 
J eas Se es Eee ane [eee Guardian, $25 maximum. 
Washington. _.__._--..-- Peas bas (ae ee x Examining board members’ ex- 
| | pense; attorney. 
West Virginia. -.......-- eee. blenaate Sr (een Guardian, $25 maximum. 
Wisconsin_-___----- en 4 i es eee ee . SS eae Examining board member, $10 per 
| | day maximum and expense. 
er 6 | 8 | 16 | 5 | 
| 
Voluntary laws | | 
| | 
NEE Sea (een ESS ener eee! Brpeaeesae 
i SEG ee erat ee. ae 
Minnesota 1°___.........- ie ae Sees (eee es Ae : 
a Saas 4 ; Xx | ..-.| Physician, $3 maximum; surgery, 
| | $20 and $30 for males and females, 
} | | respectively; hospital care and 
| nursing. 
Me ceuemenzele 2 1 0 0 
Total, all laws_ -._- 8 9 16 5 





appeal. ed 
* Only for extrainstitutional persons. : 

10 Authorizes employment or appointment of a psychologist. 

1 Only for persons being supported by the State in institutions. 


Initiating and Adjudicating Agencies 


As is the practice in all laws which involve a regulatory function, 
each sterilization law designates the agency, officer, and/or other 
persons who are authorized or required to initiate proceedings, and 
the agency or tribunal which renders decision as to whether or not the 
selected persons shall be sterilized. Under practically all compulsory 
laws that apply to institutionalized persons the superintendent or 
other institutional head or officer is designated to initiate the inquiry; 
and of those compulsory statutes that apply to the population at large, 
the State health officer is designated in three. Of the two available 
methods of adjudication, administrative and judicial, the States, as 
regards compulsory sterilization laws, have shown a very decided 
preference for the former, since, as will be seen from table 5, under only 
6 of these laws are sterilization decisions made by courts. Of the 25 
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compulsory statutes which use the administrative mode of adjudica- 
tion, 11 direct the creation of special boards, institutional and State, 
for the purpose, and 12 utilize pre-existing boards, institutional and 
State; in one (which applies only to inmates) the institutional superin- 
tendent makes the decisions, and in another the same officer decides 
in the case of inmates and a pre-existing county commission in the case 
of noninmate persons. As regards the choice of adjudication method 
in the aforementioned 6 laws that provide a court trial, there is un- 
doubtedly considerable significance in the fact that all 6 apply to non- 
institutionalized persons. 


TABLE 5.—Initiating and adjudicating agencies 




















| 
| Initiating agencies Adjudicating agencies 
State laws 
Institutionalized Noninstitutional- Institutionalized per- | Noninstitutional- 
persons ! ized persons ! sons ! ized persons ! 
Compulsory laws | 
Alabama.-_._....- | Assistant tosuper- |_........-.-----...--- Superintendent_--...- 
intendent. 
Avisona......-.4-- Riper mmoene S882. sec wceecasn en Board of medical ex- 
aminers. 
California (1913)..| Resident physi- |-.--...-----------...- Created institutional 
cian. board.? 
California (1937)..| Superintendent---|-..-.----------------- Department institu- 
tion. 
Connecticut -_....-|----- EPI eee SERRE aa ee re Neneh S ea rer Created institutional 
board.? 
Delaware_-_-_----- Institutional board|) Mental hygiene! Board of charities §__..| Board of charities. 
et al.3 clinic et al.4 
Georgia. -_..-..--- Superintendent. -_|._.-..-.--.-----------| Created board 3_...... 
| ST Se egg eee Health officer__-.-.- County district court..| County district 
court. 
Indiana (1927) __..|_..-- aes on hee as ase en Institutional govern- 
ing board.’ 
UN TOGO inn dasamsa connddcosnan Courtaprnointed |... oc. ccnacensaces - Court. 
physician. 
RISO (AO) cool cde n ees nemasan EK, . See are nae Saeed phe Se Do. 
a Superintendent_--| Health officer_-_-_-... County district court..| County district 
court. 
ae ame SS a, DIE ae eee ee Created institutional 
board.? 
I eos cooled ee ASR me ee Oe Ee ren Department of health 
| and welfare.§ 
Michigan_______- Bae oS Designated relatives | Probate court._-...--. Probate court. 
| and officers.!9 
Mississippi_.-.-_- —_ a ae Leama LNs SRR eS Institutional govern- 
| ing board. 








1 All boards or officers are State boards or officers unless otherwise indicated, and “superintendents” are 
institutional superintendents. 

2 The composition of the created boards mentioned in this table are as follows: California (1913), general 
superintendent of State hospitals, secretary of State board of health, and institutional resident physician; 
Connecticut, 2 appointed surgeons and physician or surgeon in charge of institution; Delaware, physician, 
alienist, and institutional superintendent in the case of institutionalized persons; 2 physicians and an alienist 
in case of noninstitutionalized persons; Georgia, chairman of State board of control, director of State board of 
health, and superintendent of a designated State hospita!; Kansas, chief medical officer, governing board, 
and secretary of State board of health; Montana, chief physician of each custodial institution, president of 
State medical association, female member named by association, and secretary of State board of health; 
Nebraska, 5 physicians from State institutions; North Carolina, commissioner of public welfare, secretary of 
State board of health, superintendents of 2 designated institutions and the attorney general; North Dakota, 
3 appointed physicians; Oregon, State board of health and designated institutional superintendents; and 
Wisconsin, surgeon, alienist, and institutional superintendent. 

3 Menta! hygiene clinic or the superintendent of a designated State hospital. 

4 Superintendent or governing board of a designated State hospital. 

5 Upon recommendation of a created institutional board. See footnote 2. 

6 Upon recommendation of a created State board. See footnote 2. 

7 With the approval of the State department of public welfare. 

§ Decision must be approved by 2 or 3 designated institutional superintendents. 

® Also parent, spouse, sibling, child, guardian, State welfare commission, sheriff, superintendent of poor, 
or supervisor of township. 

‘© Parent, spouse, sibling, child, guardian, any State institutional superintendent, State welfare commis- 
sion, sheriff, superintendent of poor, or township supervisor. 


219641—40——3 
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TABLE 5.—Initiating and adjudicating agencies—Continued 





State laws 


Initiating agencies 


Adjudicating agencies 





| 
| Institutionalized 
| persons 


Noninstitutional- 
ized persons 


Institutionalized per- 


Noninstitutional- 
ized persons 





Compulsory 
laws—Con. 
Montana......-.-. 


Nebraska _------- 
New Hampshire- 


North Carolina_-_ 


North Dakota__-_ 
Oklahoma (1931) - | 


| 
| 
| 
| 


ee as eee ee Seeger 


| Created board 2 


| Banpmentenient.. 2)... eo 


Governing board 
or institutional 
head.!! 


Superintendent--- 


Oklahoma (1935)_| W arden fear acea Se 


Oregon meee 
South Carolina... 


South Dakota_--_- 





0: as 
Washington_-.--- 


West Virginia. ---| 
Wisconsin__-.-... 


Voluntary laws | 
California_......- 
| eee eee 

| 
Minnesota. ----.- 
Vermont ......... 


Parent or guard- 
ian. 

Attending physi- 
cian. 

Board of control_- 


Commissioner of 
public welfare. 


| 
| 
| 


Superintendent of 
public welfare, 
next kin, or legal 
guardian.!2 


County attorney.__- 
Health officer. - ----- 


et al.! 


Parent or guardian__ 


oe physi- 


cia 


Board of control_.__. 


Person or guardian _ - | 





Created board 2__.__.. 
do.2 
‘Institutional govern: 
ing board or board 
of county commis- 
sioners. 
Created board 2___._.. 


SE dO eee ee 
Board of affairs. _____- 
District court - 
Created board 2______- 
Board of health execu- 

tive committee.13 
Superintendent __---.- 


Institutional govern- 
ing board. 

Hospital board_-_-_-_---- 

Institutional board of 
health. 

Public health council... 

Board of control 16____. 





Superintendent--_-....- 1s 


Attending physicians | 
and 2 consultants. 
| 


Board of control !7___ 
2 physicians appointed 
by_ commissioner of | 


Created board. 


District court. 
Created board.? 


County subcom- 
mission.!5 


Attending physi- 
cian and 2 con- 
sultants. 

Board of control.!? 

2 physicians. 





public welfare. | 





2 See footnote on p. 11. 
1! Also the county superintendent of welfare in case of county institution inmates; such superintendent 
may also act as prosecutor in the case of State institution inmates when authorized to do so by the institution 


superinte ndent. 

12 In the case of parolees from State institutions, the county superintendent of pubtie welfare may act as 
prosecutor or petitioner. 

18 Superintendent executes decision unless some disability indicates advisability of postponement or 
abandonment. 

14 Officers and employees of the State commission for the control of the feeble-minded, or of the county 
subcommission, or any relative, guardian, or county resident. 

15 For the control of the feeble -minded. Commitment to an institution for the purpose of sterilization is 
made and the institutional superintendent is required to execute the order unless there be contraindication. 

16 Approving decision by a board created by it. See footnote 2. 

17 After consultation with physician and psychologist appointed by it. 


Nature and Scope of Proceeding 


The method by which the aforementioned adjudicating agencies 
elicit the information necessary to determine whethe¢ selected persons 
are proper subjects for sterilization, in other words, the nature and 
scope of the adjudication proceeding provided by sterilization laws, 
forms the basis of table 6. There is great variety in the phraseology 
of the laws as regards this feature, but it is believed that the headings 
selected for the first five columns sufficiently describe for all practi- 
cable purposes the nature of the various proceedings interpretable 
from these laws. These five column headings are arranged from 


left to right in the assumed order of extent of formality, the “court 
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trial” being considered to require greater adherence to legalistic 
procedure, formal rules of evidence, and the like, than any of the 
other four methods which appear to exist in sterilization laws, and 
so on in decreasing extent to the “examination of condition” which is 
considered the least formal or technical mode of eliciting the factual 
data. Several laws present difficulties as to whether “consultation,” 
“investigation,” or “examination of condition” most properly de- 
scribe the action required of the adjudicating agency. In the laws 
which are silent, or in which the wording is vague, the difficulty was 
met by classifying them as requiring only the proceeding that was 
least formal in nature. As regards the seven columns at the right of 
the table, it should be borne in mind that only those procedural 
requirements, prerogatives, rights of parties, etc., which are specifically 
provided in the laws are tabulated, no effort being made, for example, 
to show which of these requirements are provided in the general laws 
of the States that direct the adjudication to be made by a court trial, 


TABLE 6.—Nature and scope of proceeding 





| 
Seope of proceeding or adjudication (pro- 
























































Nature of ——— or adju- cedural requirements, prerogatives, rights 
‘ poe of parties, etc.) 
oi¢g.|/2)18@)81 3 i843 
Sg | : & ee ae i a 
s |/ss$}a2/E/38/81¢5 |e 
| & a es. 5 Ss) 
State laws Per amis 3 rad 3 a} es 
° te x me ae | Oe eee 
e|ales|sz/ 23/8] 8) 3 | 88) #8 
- Ss Ss | Ss" isa) F A 4 S |o7| ge 
s ee) = ~ pm n 7 a So 
Bieliz|isiz ai2i/¢i3sis8 ig |{* 
=o ee = 3s 14 eg| g 3 3 a |S q 
~ “ S 4 co =e ve eo D 
oa oS A 8 =| AS oc a S 3 @ 3 
= | eS S 5 es i = = ry ke 3 ro 
S) 2 5) a x ° > = v By 8 o 
6) es] 6) 4 iw e) = A m& | a ey 
—_—_—_ — O_O S OS SO LS OO eis | iain — 
Compulsory laws | 
DN ES a eee Pree lemme > aN RRs ECO) ea Rete PERO) RECS! Ren ee eee, Beer 
UT Se eee eee ayy Cee ee |e Ses a x Xx Xx Xx HM  |--<s-5 
California (1913) ...._-_--- Bee ceo Re ae ere pReere Sees Eee EOE pene es iano, Stat pee a Be 
California (1057) . ....-....|~-<<s- lceecat anes Sashes Teo. ak eee See ee ees ae eee eae ee 
Connecticut... ..........-- i EERE nee pee on ee a ae ee ieee |------ Bae Ess 
Delaware._......-.- i Ea BEERS SS (B25 RAE eee aaeeal acorns fecoske eee ee 
IIR os Seta ccs ae ie een oH Be ee Le Ge il eceac}eeoses eee x 
i irae nccbaes ‘Ee Tae See eer saeten eee 7 eee ae Dy BEET Sere 
Indiana (1927)......-..-.- eee |X [pseo-f oo per Sle 2G 2E ee [xe 
Indiana (1931)___.___--- 7 al (aeietes (ARES (PUSS ESD) Ee ee | ST (SE, DAREN eee | Sa 
Indiana (1935)________-__- 3 oe (SAREE Serre PE Poaca 3, beast peer oe aE Rises NaS 
LT, SEES [eee SSS ee ee Eee as ee el RS Ie M5 feaskesicomue 
Oe eS eer ae aes cat ee ot ee Te Ol es pee eee Peas 
as Roem lesen ee | > ee | Bee USS han) |e Ieee joss==s a EES Poe 
eae Se eran Eee Rees eee ea ee eo a 4X 
Mississippi. ....-.-.------ ees i ES EE Sen ee a Se ee Ith rae x — x 
Montana. .-._--- mine saee ae | x |} eae | (MES Bares eee bossame ae bee > 4 
Nebraska. -___-_- ie tea A ceaietes Ect ee eerie Hees ix : Bocas xX | X |---:-- 
New Hampshire_____.___- jzneae | xX B eG eae eR eee ee FS a ee Se eee x 
North Carolina._.........|._.... (Re ee ne a ee x | X 5. Se exe 
North Dakota __..-__---- ROSES Ia * Say eS (ees eras ox | Ga eae) Ce Se | See ee a: 
OR TBOHIRNBU DD a comncemfanenn2| GX Gpee-- PEPRES BARES |------ | x a ee | oe | Sean: Loe 
Oklahoma (1935) ..._.---- os Meets ue Shioth foie dante Akoven RRs AORN Poa cgadhtecaiat er 


1 An “examination into particulars.” f 

2 The act merely states that the adjudicating agency “‘may, in its discretion, cause”’ the designated persons 
“to be sterilized.” 

3 An “inquiry into condition.” 

4 Unless court considers presence improper and unsafe. 

5 Law states only ‘‘power to summon and examine witnesses.” 
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TABLE 6.—WNature and scope of proceeding—Continued 



































































































































~ oceedi .,_ | Scope of proceeding or adjudication (pro- 
| Nature of — or adju: cedural requirements, prerogatives, rights 
of parties, etc.) 
i oe | ~ : | = , 
Ba lia |e lelelelgle l2 
oH ‘2 1Bs/ 5/8/44) 8/8 [4 
| _-) Se a S 8 =] ° 
oC +o n ° ovo ~ 
| wales 5 o 3 o | 3 Po 
State laws 3 > se a 2 = S a a 
gi/es1/3i/e]81g3/8ele#e 
r=} r=! ao | 82 a s = 2 AS | *e 
wo 4 a £ |2? ise] o B 4 = |e” |] ge 
S| cxf) tae ee Sr! ‘o B od a a te 
3S | ww = wo | g os S H s o g 
eifiai8ia isis 3 | % = 8 
Ei el| 2] 218 [2418/8] a] ele lz 
> | 2 ° — ° > ed o o 8s 3 
6) | x oO es |e 6) | i = a & | ov 
aes Se 
Compulsory laws—Con. | 
Oregon_____-- a re ott joteees eee eee eee x a. oaeree |. a, neenen, (eee Ceres eee ee 
South Carolina_-_-_....--- = ee, SARE [epee ee Se x x x a PAS | xX 
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6 In the case of noninstitutionalized persons only; and such persons must be informed of right to counsel. 

7 Person must appear, and law directs that if he fails or refuses to appear, the adjudicating agency shall 
issue its warrant for the person and provide for his custody until hearing is concluded. 

8 The South Dakota statute provides two procedures depending upon the residential status of the person; 
i. e., a hearing in the case of noninstitutionalized persons and an examination into condition in the case of 
inmate. The total of these 5 columns is therefore one more than the total number of compulsory laws. 

® And “‘a careful investigation of all the circumstances of the case.’’ 

10 See footnote &; the total of these 5 columns is one more than the total number of sterilization laws. 

11 These totals contain only the specific provisions of the sterilization laws; in some of the States, particu- 
larly those which provide for trial by jury as the nature of a sterilization proceeding or adjudication, the 
general laws of those States no doubt provide for many or all of these procedural requirements in adjudica- 
tions which would be applicable to sterilization proceedings. 


Requirement of Notice 


Under our form of government and legal system, the essentials of 
the constitutional guarantee of ‘due process of law” are, generally 
speaking, the right of a person to have reasonable notice of the fact 
that a controversy in which he is a party in interest is to be litigated 
and to be given an opportunity to be heard by the adjudicating body 
before he is made to suffer any deprivation of a legal right. Both 
are necessary. There was included in table 6 a classification of 
sterilization laws on the basis of whether or not they granted the right 
to be heard during the adjudication. The following table, No. 7, 
deals with the other necessary element for constitutional sufficiency, 
i. e., the presence or absence of provision for notice of the contemplated 
litigation. It will be noted that less than two-thirds of the compulsory 
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laws contain a provision requiring advance notice to the person, but 
that six of the laws which do not require such notice do require notifica- 
tion of a decision to sterilize, although such notification is not required 
to be given to the person himself in all these six statutes. These six 
laws uniformly direct a delay in the execution of the decision to permit 
opportunity for appeal. It will also be seen that six laws require 
neither advance notice of the proceeding nor notification of the deci- 
sion, but in two of these laws the sterilization inquiry is incidental to 
a court commitment proceeding so that any notice which is required 
by the commitment law is, in effect, notice that the matter of steriliza- 
tion is to be determined upon. 


TABLE 7.—Requirement of notice 
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1 Requires notice to legal guardian. 

2 To spouse, parent, or guardian, and if unknown, to person with whom last resided. 
8 Sterilization inquiry incidental to court commitment proceeding. 

4 To parent, spouse, guardian, or attorney appointed for the purpose. 

5 Only when person above age of 10 years. 

6 May be dispensed with if parent, guardian, spouse, or next of kin requests sterilization. 
7 Only in case of insane and feeble-minded. 

® To person; or in case of insane or feeble-minded to guardian, nearest kin or friend, or custodial guardian. 
9 Advance notice of proceeding required only in the case of noninstitutionalized persons. 
10 To person; or in case of insane to guardian, nearest kin, or custodial guardian. 

11 To spouse, parent, or guardian; and, if unknown, to person with whom last resided. 
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TABLE 7.—Requirement of notice—Continued 
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12 Parent or guardian requests sterilization of child or ward. 

13 Consent of person, if mentally capable, or of nearest relative or guardian necessary. 

14 In the case of a feeble-minded person, consent of spouse, nearest kin, or State board of control necessary; 
in the case of an insane person, the consent of the person and of the spouse, nearest kin or guardian must be 


obtained. 
15 Consent of person, if mentally competent, or of natural or legal guardian is necessary. 


Basis of Decision 


Probably in no other feature of sterilization laws is there such great 
diversity as in the use of phraseology to set forth the basis on which 
persons shall be sterilized or, in other words, the purpose sought to 
be accomplished by the statutes. Table 8 is devoted to a summary 
of this feature of the laws. Examination of this table shows that 
seven of the laws are silent as regards specific language to show the 
purpose or purposes for sterilizing selected persons, or merely men- 
tion the inadvisability of procreation by the persons as the basis, or 
that sterilization is deemed advisable and beneficial to the person. 
Other laws are more specific in this respect, and many of them con- 
tain various combinations of reasons, some more inclusive than 
others. While the primary purpose of all eugenic sterilization laws 
is, of course, the effort to improve the inborn or native qualities of a 
race or breed through preventing procreation by certain types of 
defective persons, it is particularly significant to note that in all 
except eight of the compulsory sterilization laws there has been in- 
cluded, as a basis for sterilization, the improvement in the condition 
of the person himself, and two laws include in the reasons for sterili- 
zation even improvement in the moral condition of the person. Some 
of the laws specifically provide that in addition to these bases or 
reasons for sterilization (as set forth in the table), the adjudicating 
agency must find that the person is in fact a defective person within 
the meaning of the act, which feature of the laws is covered by table 1. 
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TABLE 8.—Basis of decision 
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Total, all laws. _| 








0 2 0 0 2 2 | 1 0 
8 | 14 14 | 6 7 7 24 10 9 





1 Beneficial to physical, mental, or moral condition. 
2 Improvement in physical or mental condition. 


3 Or from the acts of the person. 


4 Betterment of the physical, mental, neural, or psychic condition. 
5 Or that the patient will continue to be a public or partial public charge or be supported in any manner 


or form by charity. 


6 Requires also a finding that the person is an habitual criminal as defined in the act. 
7 In the case of noninstitutionalized persons, there is required a finding that the person is probably incapa- 
ble of properly performing the duties of parenthood due to feeble-mindedness and also that the person is 
of such age as to be capable of procreation; whereas, in the case of institutionalized persons, the law is silent, 
other than a finding that the person is of procreative age. 
8 Or is ‘“‘habitually sexually criminal” or ‘‘is afflicted with degenerate sexual tendencies.” 
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Appeals 


In table 5 there was included a classification of sterilization laws 
as regards adjudication agencies, and it is the purpose of table 9 to 
show which laws specifically provide a method whereby adverse 
decisions of such agencies may be questioned in a superior tribunal. 
In the preparation of this table, laws which designate the “supreme 
court”’ as such tribunal are listed as authorizing recourse to the highest 
State court. An unusual feature of eugenic sterilization laws is that 
nearly half of the compulsory statutes permit the State also to ques- 
tion decisions by the adjudicating agencies. Another feature which 
warrants special mention is the fact that under all laws which provide 
for questioning the original decisions of the adjudicating agencies the 
method provided is that of the appeal, which method, generally 
speaking, permits the appellate body to consider alleged errors of fact 
as well as errors of law, as distinguished from the method known 
as the writ of error which is predicated on alleged errors of law only. 
Approximately one-half of the laws which provide such appeal specifi- 
cally permit, as shown in column 5, the receipt of additional evidence 
or proof of facts by the judicial body of original or primary appeal. 


TABLE 9.—Appeals 
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1 Appeal lies first to the county superior court and _ notification that the person or his legal representative 
has the right to appeal must be given; if no near relative is known and no legal guardian has been appointed, 
such notice must be sent to the solicitor general of the county court of residence who is required to protect 
the rights of the person. 

? Trial de novo and either party may have jury determination. 

§ Provides an appeal ‘‘as in other civil proceedings.”’ 

4 Notice to person of right to appeal must be given; and if appellant is upheld, case may not be initiated 
again within 1 year of court decree. 

§Same right of appeal “‘as is provided by statute for appeals from orders of probate court.” 

6 If necessary to preserve constitutional right or justice requires, supreme court to which appeal is taken 
direct may consider evidence of facts which have occurred since hearing or which, by reason of accident, 
mistake, or misfortune, could not have been offered before board. 

7 Supreme court, to which appeal is taken direct, may affirm, revise, or reverse. 
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TABLE 9.— Appeals—Continued 






































j | 
Provide for appeal | | Permit re- Permit court 
4th aes | ceipt of ad- of inferior 
| | Provide ditional evi- | — 
i | | dence by | to affirm, 
State laws 2 —_— | To high- nw —_ court of in- | revise, or re- 
None ‘urisdic- | est State”) °Y * | ferior juris- | verse order 
ij rie aie | court | diction upon| appealed 
ee | appeal = | from 
Compulsory laws—Continued | | 
North Oanoling *...* ....-......-]2.-2.22.-: oe nee sl eee a 9X Xx 
North Dakota__---.--------- fa ES x be Aes Ee eee Beer Sloe ee 
Oklahoma (1931)..._....-..----- Saeetins EDk ee ee | x | x 
Oklahoma (1935)._--._______- ERR ec ees | xX a. tes = 10 
RS ee ee las oe: eels Pare x ee eee es fy ees & 
South Carolina. -_-._-..--------|-- ee eee Loe ee Aiwa | 5 
South Dakota... ....-..-.-.--- Es A a eee eee ee ene ARES he ETS 
1G ER el aE E Sees noes Sears i =. i x | x 
J. °) CE SS eae ae in Dae epee ere x x > 4 Xx 
Washington__________- ee Beery: x eres = SP ee POR Reene eon ee 
West Virginia. __........._--- Saree at ‘ x | x x | 12x 
(| ees ee x SPREE eee eee hence . 
| a ee 7 5 | 19 | 14 | 10 | 11 
Voluntary laws | Sertiak ire eS aekorse oFicn i og 
| 
Caltornie......... <4... x | | 
Maine SENSE PERS 4 Deus x | 
meinnesota................. tA) Re ee. ee annem! een e eee 
Vermont eee Ne x 
Total. ___- a ee 4 0 0 | 0 0 0 
Total, all laws._..__. 11 | 5 19 | 14|— 10 11 





8 If appeilant is upheld by county superior court, such decision, unless appealed from, annuls sterilization 
order and the case may not be initiated again within 1 year of court decree unless person, next of kin, or the 
legal representative consents. 

9 Permits hearing of appeal ‘‘upon affidavit or oral evidence.’’ 

10 The original adjudication is by the State district court and upon appeal to the supreme court such 
court may “‘reverse, vacate or affirm’ the judgment. 

1! Notice of right to appeal must be given. 

12 In whole or in part. 


Records, Studies, and Reports 


Table 10 sets forth a summary as regards the presence or absence 
in sterilization laws of specific requirements of record keeping of the 
adjudication proceedings (during which decisions were made on the 
necessity of sterilizing defective persons), of records of sterilized per- 
sons, and of studies and reports on the results of sterilization opera- 
tions. It will be noted that, while the laws uniformly require some 
record of the adjudication to be kept, less than half of the compul- 
sory laws require the keeping of records of sterilized persons, and 
the number of laws that direct the making of studies and reports of 
the results of operations is negligible. Five laws contain provisions 
bearing on the matter of makin: public the names of sterilized persons. 

219641—40 4 








20 


TABLE 10.—Records, studies, and reports 
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! Variously stated as preservation of record evidence and reduction to writing of oral evidence; written 
findings, conclusions and orders; full minutes; preservation of original documents and statements of physi 
cians; complete permanent record; written consent of person; certificate showing basis of decision; record 
taken upon examination, etc. 

2 Five laws provide relative to public inspection as follows: Georgia, not open to public inspection except 
for such purposes as the State board of eugenics may approve; Maine, only for purposes approved by State 
officials with assurance that names will not be made public; Nebraska, open to inspection; New Hamp- 
shire, not open to inspection; and North Carolina, only for such purposes as court may approve. 

3 Biennially by State board of charities to legislature with recommendations. 

4 Chief medical officer required to make observation of each sterilized person ‘‘particularly with the view 
of ascertaining the effect of such operation upon the moral, mental, and physical condition’’ of such 
persons. 

5 Annually by superintendents to board of examiners. 

6 Semiannually after performance of operation of condition of person and effect of operation by superin- 
tendent to State board of control and biennially by board. 


Civil and Criminal Liability 
In 21 compulsory laws and 1 voluntary law, there are provisions 


rendering immune to civil or criminal liability surgeons or other 
persons who participate in the proceedings, when they act in accord- 
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ance with the procedure set forth in the law.5 Six compulsory laws 
contain penalty provisions for stated violations of the act.® 


Miscellaneous Provisions 


Six” laws provide in effect that the individual shall have the right 
to select the physician who is to perform the operation. Three ® laws 
provide that nothing contained in the law shall be construed as inter- 
fering with any person’s religious practice which treats or administers 
to the sick or suffering by purely spiritual means but that such treat- 
ment or administration must not interfere with the operation of the law. 
The Montana law defines “heredity” as “the transmission, through 
spermatozoon and ovum, of physical, physiological, and psycho- 
logical qualities from parents to offspring.’”” The New Hampshire 
law renders inapplicable to sterilized persons the provision of the 
State statute prohibiting the marriage of certain defective persons; 
and the Georgia law empowers the State board of eugenics to promul- 
gate such rules and regulations as are necessary for the enforcement 
of the act. 


5 Compulsory laws: Arizona, California (1937), Georgia, Indiana (1927 and 1931), Kansas, Maine, Michi- 
gan, Mississippi, Montana, New Hampshire, North Carolina, North Dakota, Oklahoma (both laws), 
South Carolina, South Dakota, Utah, Virginia, Washington, and West Virginia. Voluntary law: Minne- 
sota. Of the compulsory laws, 5 (Maine, Michigan, North Carolina, North Dakota, and Washington) 
provide that such exemption does not extend to negligence in the performance of the operation; and 2 (Indi- 
ana, 1927 and 1931) provide that the exemption does not extend to any illegal or criminal act which may be 
incidental or collateral to such participation. In addition to the 21 compulsory laws that contain provisions 
against civil or criminal liability, the 1935 Indiana law contains a civil liability exemption provision. 

6 Violations and maximum punishment are as follows: Connecticut, for performing or permitting oper- 
ation not in accordance with act, $1,000 fine or 5 years’ imprisonment or both; Kansas, for performing 
operation not in accordance with act, $100 to $500 fine and 6 months to 1 year imprisonment; Montana, for 
performing operation not in accordance with act, $1,000 fine or 5 years’ imprisonment or both; Nebraska, 
failure of board members to enforce act causes forfeiture of office, liability to $2,000 fine, and 3 to 6 months’ 
confinement; Oklahoma (1935), for filing of false report by physician designated to perform an operation, 
5 years’ imprisonment; Utah, performing operation not in accordance with act is punishable as a felony. 

7 Georgia, Iowa, North Carolina, Oregon, South Carolina, and South Dakota. Under the South Dakota 
jaw, this right exists only as regards persons in the population at large; and under the Georgia and North 
Carolina acts the right is extended to the selection of a physician for consultation. 

8 Idaho, Iowa, and Oregon. 








PART If. REVIEW OF COURT DECISIONS 


General 


As has probably been the history of all social movements that 
result in legislation adversely affecting fundamental civil rights, the con- 
stitutionality of eugenic sterilization statutes was promptly questioned 
in the courts. While the first such law was enacted in 1907, it was a 
statute passed in 1911 that was the first to be tested, two years after 
its passage. 

Eugenic sterilization statutes contained elements which had 
counterparts in other types of legislation, but they were essentially 
unique, primarily because they required, as a basis for judicial pro- 
nouncement, an evaluation of the science of eugenics. Moreover, 
while these laws required a finding that certain persons were feeble- 
minded, insane, etc., which element was present in commitment laws, 
they differed from commitment laws in that an erroneous adjudication 
once carried into effect could not be rectified in the same measure as 
an error in committing a person could be corrected. Also, while 
sterilization statutes were somewhat analogous, in legal aspects, to 
vaccination laws, these latter laws were aimed primarily toward 
prevention of disease and they did not, like sterilization enactments, 
seek to remove a biologic function; and they did not, as in the case of 
females surgically treated under sterilization laws, involve the risk 
of a major operation. Another reason why eugenic sterilization laws 
were considered unique was that while they interfered with the 
sexual function as did punitive sterilization statutes the element of 
punishment was entirely lacking, and, incidentally, the failure to 
keep this distinction in mind proved to be a source of considerable 
confusion in judicial thinking. The net result of these considerations 
was, therefore, clear indication in the earlier decisions that the indi- 
vidual judges, who were confronted with the task of saying whether 
sterilization laws were a proper exercise of the police power by the 
legislatures, realized the many possibilities for benefit and harm to the 
social order that these laws presented and approached the problem 
with extreme caution. 

Any statement as to whether or not “sterilization is constitutional” 
must necessarily take into consideration the three phases of the 
problem, i. e., (1) the validity of eugenic sterilization in principle, (2) 
compliance with procedural requirements such as ‘‘due process of law’’ 
and ‘class legislation’ provisions, and (3) application to individuals, 
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including interpretation of various statutory provisions. Moreover, 
each of these phases must be viewed not only in terms of restrictions 
which may be contained in the Federal Constitution but also in the 
light of safeguards in the respective State constitutions. In other 
words, an order to sterilize a given individual might be entirely valid 
under a particular State law, State constitution, and the Federal 
Constitution, whereas such an order issued under another State law 
and/or constitution might be repugnant to State and/or Federal 
constitutional mandate in respect to one or more of the three phases 
mentioned above. 

All that may be affirmatively said about the constitutionality of 
the principle of eugenic sterilization is that one such law was held 
valid by the Supreme Court of the United States and that seven 
other such laws were held valid by the highest courts of the respective 
States. As regards the negative of such principle, it may be stated 
that no court of last resort has held that a State could not enact a 
sterilization law. Only a New York inferior court and a Federal 
district court have denied that a State could enact such a law, but 
the New York court qualified its decision to some extent and the 
Federal court erroneously used as a basis for its decision a State 
constitutional provision which prohibited cruel and unusual punish- 
ment. As regards this objection to eugenic sterilization, the New 
York court stated that sterilization as provided by the New York 
law was not a punishment; nevertheless, it confined its decision to 
the law as it affected only the noncriminal persons made subject to 
its provisions, and while the Nebraska court similarly restricted its 
decision it is pointed out that the Nebraska law did in fact contain a 
separate punitive sterilization provision. The New Jersey court also 
possibly had some misgivings about the substantive validity of steril- 
ization since it stated that it was confining its decision to the law in 
respect to its application to noncriminal persons, and the Indiana 
court’s decision was likewise stated to be made aside from any ques- 
tion of punishment which might be involved under the statute. In 
contrast to the holdings of the Federal court and the New York court, 
the courts of the States of Michigan (second and third decisions), 
Virginia, Kansas, Utah, Nebraska, Idaho, and Oklahoma have held 
valid sterilization laws of the respective States, and the United States 
Supreme Court has held valid the Virginia statute. In addition, the 
justices of the Alabama court, while viewing a bill as invalid owing to 
procedural defects, has conceded the validity of sterilization. Of 
these decisions, those of the courts of Michigan, Virginia, Utah, 
Nebraska, Idaho, Oklahoma, and Alabama have specifically stated 
that sterilization for eugenic purposes is not a cruel or unusual 
punishment within the meaning of the respective State constitutions, 
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and the first decision by the Michigan court contained a similar 
statement. 

In the matter of procedural defects, the earliest objection was that 
these statutes in applying only to the institutionalized portions of the 
enumerated groups of defectives failed to furnish to such portions the 
equal protection of the law or, as sometimes expressed, amounted to 
class legislation. This objection was upheld in the first three decisions 
on sterilization laws by State courts, i. e., those of New Jersey, New 
York, and Michigan, but in subsequent decisions the courts of Vir- 
ginia, Kansas, Utah, Nebraska, and Oklahoma, and the Supreme 
Court of the United States have ruled to the contrary. Another 
procedural objection was that due process of law was not afforded in 
that the person was not given the right to a hearing on notice. This 
defect resulted in adverse decisions on laws by the courts of Indiana 
and North Carolina and on a bill by the Alabama justices. Such a 
defect was also pointed out by the Federal district court as an addi- 
tional reason for holding the lowa statute invalid. On the other hand, 
laws which provided such hearing on notice were held valid by the 
courts of Michigan, Virginia, Kansas, Utah, Nebraska, Idaho, and 
Oklahoma in addition to the Supreme Court of the United States 
notwithstanding the fact that in all of these laws, except those ot 
Michigan and Idaho, the decision to sterilize a defective person was 
permitted to be made by an administrative board. In the Kansas 
decision, the court stated that a provision in the law for appeal to 
the courts was not a necessary element of due process of law, whereas 
in the Alabama opinion an opposite view was taken. On the objec- 
tion that the laws were defective as an unconstitutional delegation 
of judicial power to the executive branch of the government, the 
courts of Idaho and Oklahoma ruled that the statutes were valid, 
the Idaho court showing that the board’s decision was only recom- 
mendatory and the Oklahoma court pointing out that a court pro- 
ceeding on appeal was provided and also that another provision of 
the constitution specifically permitted the vesting of such powers in 
boards. In addition to these decisions, a dissenting opinion of a jus- 
tice of a California district court of appeal questions the validity of 
a statute on the basis of lack of requirement of notice and hearing 
and the attempt to give finality to an administrative board’s decision. 

Relative to the interpretation and application of sterilization 
statutes to individuals, a review of the decisions shows that the courts 
of New York, Michigan (second decision), and Utah vacated or 
reversed a sterilization order in the case at bar for the reason that the 
record did not support the finding of the adjudicating agency as re- 
gards compliance with the procedural requirements of the act or 
because of lack of evidence. However, in the decisions of the Vir- 
ginia, Kansas, Nebraska, Idaho, and Oklahoma courts, and the 
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Supreme Court of the United States, the order to sterilize the person 
who brought the appeal was affirmed after review of the proceedings. 
The Utah decision also contained an interpretation of the statutory 
provision that the operation must be shown to be a benefit to the 
alleged defective person and as to the right of the State to perform 
therapeutic operations on persons made subject to the law; the 
Nebraska court interpreted the law as to the types of operations 
intended by the legislature where none were specified in the act and 
as to the necessity of distinguishing between hereditary and acquired 
defects; and the Oklahoma court dealt with a provision to the effect 
that a person could be sterilized only when it was without detriment 
to his general health. 

In the following review of court decisions on eugenic sterilization, 
each decision is treated in the order in which it was rendered, and the 
summary sets forth the date and title of the decision, the court render- 
ing the decision, the date of the law and the State enacting it, whether 
or not the statute was held valid, a statement of the relevant facts, 
the provisions of the statute relating to the question decided, and 
some of the statements by the court in support of its decision. 


The New Jersey Decision 


On November 18, 1913, the Supreme Court of New Jersey, in the 
case of Smith v. Board of Examiners of Feeble-minded, rendered the 
first decision on a eugenic sterilization law in a case which arose under 
the statute adopted in that State in 1911. The act was held invalid 
and is not in effect at the present time. It authorized the steriliza- 
tion of institutionalized persons and did not apply to the population at 
large. 

Statute held defective as failing to furnish equal protection of law.—The 
court held that, since the act did not apply to persons residing in the 
general population, it failed to provide equal protection of the law 
to institutional persons, saying: ‘‘The conclusion we have reached is 
that without regard to the power of the State to subject its citizens 
to surgical operations that shall render procreation by them impos- 
sible, the present statute is invalid in that it denies to the prosecutrix 
of this writ the equal protection of the laws to which, under the Con- 
stitution of the United States, she is entitled.” 

Sterilization principle not adjudicated.—With reference to the valid- 
ity of the sterilization principle, the court, after touching upon the 
menace to the life and liberty of the individual inherent in the doctrine 
of sterilization, expressed the view that “* * * it is not asking 
too much that an artificial regulation of society that involves these 
constitutional rights of some of its members must be accomplished, if 
at all, by a statute that does not deny to the persons injuriously 
affected the equal protection of the laws guaranteed by the Federal 
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Constitution.”” The court also confined its decision to the noncriminal 
persons made subject to the law and premised its decision by saying 
that ‘“‘the statute, it will be observed, applies to criminals, in which 
respect it does not concern us since the prosecutrix is an epileptic, an 
unfortunate person but not a criminal.” 


The Federal District Court Decision on the Iowa Law 


The next decision was rendered on June 24, 1914, by the District 
Court of the United States in and for the Southern District of Iowa, 
in the case of Davis v. Berry. The law involved was a 1913 Iowa 
statute; the act was held invalid and was replaced by a statute 
enacted 2 years later. An appeal was taken by the State to the 
Supreme Court of the United States and, in the case of Berry v. Davis, 
that Court on January 15, 1917, stated that the decision had become 
superfluous and the case moot because of subsequent legislation en- 
acted while the case was pending. The act applied to enumerated 
classes of persons and made mandatory a sterilization operation on 
any inmate of a penal institution who had been twice convicted of a 
felony; an administrative board was granted authority to select 
individuals for sterilization and no notice or opportunity for a hearing 
was provided. The plaintiff had been convicted of a felony on two 
occasions, was serving his second sentence in the State prison, and an 
order directing that he be sterilized had been made. 

Law held unconstitutional as providing for cruel and unusual pun- 
ishment.—The court held this eugenic sterilization law unconstitu- 
tional as involving the infliction of cruel and unusual punishment in 
violation of the lowa constitution. After touching upon the history of 
castration as a punishment forcrime, the court said that the same shame, 
humiliation, degradation, and mental torture were involved in the 
current law as under the older penal statute and that “our conclusion 
is that the infliction of this penalty is in violation of the Constitution 
which provides that cruel and unusual punishment shall not be inflicted.” 
The court also stated that the law amounted to a bill of attainder, 
which was defined by the court as a “legislative act which inflicts 
punishment without a jury trial,” in violation of the Federal Con- 
stitution. 

Defect of failing to provide due process of law.—The court then pointed 
out that the law also violated the fourteenth amendment to the 
Federal Constitution in that it deprived the plaintiff of a civil right 
without due process of law. The court’s view that the law was 
defective also in this procedural feature is summarized in the following 
words: ‘In the case at the bar the hearing was a private hearing, and 
the prisoner first knew of it when advised of the order. Due process 
of law means that every person must have his day in court, and this 








— me UNS eet 


bi i oe 


| ell 





27 


is as old as Magna Charta; that some time in the proceedings he must 
be confronted by his accuser and given a public hearing.” 


The New York Decision 


The next reported decision was that by the Supreme Court, Albany 
County, rendered on March 5, 1918, in the cases of In re Thomson 
et al., and Osborn v. Thomson et al., wherein the New York law, 
enacted in 1912, was held defective. This decision was affirmed by 
an appellate court on July 1, 1918, and the statute was repealed in 1920 
while an appeal by the State was pending in the highest State court. 
This statute applied only to certain institutionalized persons and the 
case came before the court for review of the proceedings and steriliza- 
tion order; in the same proceeding, the court dealt with a petition-for 
an order perpetually enjoining the performance of the operation. 

Law held defective as class legislation.—In holding the statute invalid 
and enjoining the operation, the court pointed out that the person 
was not given the equal protection of the laws, “having in mind many 
others situated as he is who are not within the walls of a public insti- 
tution, to which equal protection he is entitled with them. * * * 
It seems, therefore, that the provisions of the Federal Constitution to 
which this law is offensive is that part of the fourteenth amendment 
which declares ‘that no state * * * shall deny to any person 
within its jurisdiction the equal protection of the laws.’ The law 
certainly denies to some persons of a class and similarly situated the 
protection which is afforded to others of the same class.” 

Sterilization as State economy measure held unconstitutional.—The 
court also denied the constitutionality of the sterilization principle, 
on the basis that the purpose of the enactment seemed to be to save 
expense in the operation of eleemosynary institutions and said that, 
as it thus understood the purpose of the law, “‘Such does not seem to 
this court to be the proper exercise of the police power.” 

Law considered as nonpunitive in its application to noneriminal 
persons.—The court also drew a distinction between sterilization as a 
penalty and as a eugenic measure, stating that “‘the operation upon the 
feeble-minded is in no sense in the nature of a penalty and, therefore, 
whether it is unusual and cruel punishment is not involved.”? How- 
ever, the court pointed out that the person involved in the case at bar 
was not a malefactor and that “‘the statute under consideration con- 
cerns certain classes of criminals as well as defectives. In the consid- 
eration of the question here we have properly confined our thoughts to 
the facts which have developed in the testimony, and those facts only 
relate to the feeble-minded.” 

Sterilization order reversed—Before ruling on the constitutionality 
of the law, the court reviewed the proceedings of the board and re- 
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versed the board’s order. After summarizing the testimony before 
the board, the experience and qualifications of the board members, 
and the purposes and results of sterilization operations the court said 
that an operation on the particular inmate was ‘‘not justified either 
upon the facts as they today exist or in the hope of benefits to come, 
The members of the board of examiners apparently know very little 
about the subject. They have given it no particular study. They 
are not, in the opinion of the court, justified in the determination which 
they have reached, and, therefore, upon review of the determination 
which the board has made, this court reverses the same.”’ 


The First Michigan Decision 


The Supreme Court of Michigan on March 28, 1918, passed upon 
the sterilization law enacted in that State in 1913, the case being that 
of Haynes v. Lapeer Circuit Judge. The statute, which applied only 
to inmates of institutions, was held void and was replaced by one 
enacted in 1923. 

Class legislation objection sustained.—The court stated that the 
only argument against the validity of the law was that “‘it is capricious 
and discriminatory class legislation.” The following quotation 
summarizes the court’s reason for holding the act invalid: “* * * 
this law as framed does not afford, in its scope, those affected by it 
that equal protection under the laws guaranteed by the Constitution, 
and so limits the class of defective covered by its provisions as to be 
clearly class legislation without substantial distinction within con- 
stitutional inhibition.” 

Eugenie and punitive laws differentiated as to purpose.-—This Mich- 
igan decision also brought out the difference between the purposes of 
eugenic laws and those which authorized punitive sterilization. In 
distinguishing between the question raised under a Washington 
punitive statute and the act under consideration, the court arrived at 
the conclusion that ‘the case, while illuminating in some respects, 
involved primarily a question foreign to the issue before us, and is of 
remote application, for under the statute involved here the proposed 
operation is not provided as a penalty in punishment of crime.” 


The Indiana Decision 


There followed on May 11, 1921, the decision of the State Supreme 
Court on the Indiana law in the case of Williams et al. v. Smith. This 
law had been enacted in 1907 and was the first sterilization law enacted 
in the United States; following the adverse decision of the court in this 
pase, it was superseded by the current law. The statute applied to 
inmates only and provided for the selection of individuals by a board 
without prior notice of the contemplated adjudication. 

Law held defective as failing to provide due process of law.—In hoiding 
the statute invalid, the court cited the Federal decision on the Iowa 
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law and quoted a portion thereof relating to the procedural inadequacy 
of the Iowa act. The particular defects of the Indiana statute were, 
in the view of the court, that the person ‘has no opportunity to 
cross-examine the experts who decide that this operation should be 
performed on him. He has no chance to bring experts to show that 
it should not be performed; nor has he a chance to controvert the 
scientific question that he is of a class designated in the statute.”’ 
The court said that “it is very plain that this act is in violation of 
the fourteenth amendment of the Federal Constitution in that it 
denies appellee due process.’”’ The decision was stated to be “wholly 
aside from the proposition of cruel and unusual punishment, and 
infliction of pains and penalties by the legislative body through an 
administrative board.” 


The Second Michigan Decision 


The first decision in which « eugenic sterilization law was held 
valid was rendered on June 18, 1925, by the Supreme Court of Michi- 
gan in the case of Smith v. Command. The statute, which was 
replaced by the current law, was enacted in 1923 and although the 
act was held valid the sterilization order was vacated. The con- 
stitutionality of this statute was again raised in the case of Jn re 
Salloum and, in its decision rendered October 22, 1926, the Michigan 
court adhered to this ruling. The statute applied only to persons 
“found and adjudged to be defective by a court of competent juris- 
diction,”’ and it permitted the sterilization order to be made by a 
court “‘at the time when the person is adjudged defective or at any 
later time.” 

Law applying to general population held valid.—In holding the 
statute constitutional the court reviewed and quoted some of the 
findings of biological and medical authorites, and expressed the view 
that from this and other evidence it definitely appeared that science 
had demonstrated to a reasonable degree of certainty the hereditary 
quality of feeble-mindedness. It also called attention to estimates 
of the number of defective persons in the State for whom no accommo- 
dations were available in State institutions, and concluded that, under 
the circumstances, it was not only the legislature’s undoubted right 
but also its duty to enact some legislation that would protect the 
people and preserve the race from the known effects of the procreation 
of children by cacogenic persons. Statement was also made that the 
law did not violate the State constitution which provided that in- 
stitutions for certain defective persons shall be maintained, the law 
being viewed as additional legislation. 

Law viewed as not cruel or unusual punishment.—In answer to the 
claim that this law violated the State constitution which prohibited 
the infliction of cruel or unusual punishment, the court said that the 
only purpose of this constitutional provision was to place a limitation 
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on the power of the legislature in fixing punishment for crimes, that 
there was “no element of punishment involved in the sterilization of 
feeble-minded persons,’ and that it was analogous to compulsory 
vaccination. The court therefore said that “it is therefore plainly 
apparent that the constitutional inhibition against cruel or unusual 
punishment has no application to the surgical treatment of feeble- 
minded persons.”’ The court also pointed out that the eighth amend- 
ment to the Federal Constitution does not apply to State legislatures. 

Failure to include “the insane” as defective not unconstitutional class 
legislation but classification based on financial ability to support defective 
offspring invalid —Another objection to the statute answered by the 
court was that this law failed to provide the equal protection of the 
law required by constitutional mandate. The basis of this objection 
was twofold, namely, (1) that the law excepted the insane, and it 
did not therefore apply to all mental defectives, and (2) that the law 
applied, in one feature of the classification of defective persons, only 
to those of the feeble-minded class who are unable to support any 
children they might have and whose children would thus probably 
become public charges. The court answered the first of these two 
points by showing that the law, in its application to all persons 
adjudged defective by a court of competent jurisdiction, provided a 
reasonable classification; on the other hand, the court agreed with 
the second basis of objection and ruled that this feature of the classifi- 
cation of defective persons was invalid, but stated that the provision 
did not affect the validity of the law. 

Statute considered as providing due process of law.—The court pointed 
out that the law required ample notice of the time and place of hearing 
by personal service on the person and others acting in his behalf, 
that a judicial proceeding was made necessary and opportunities to 
defend with the right of appeal were provided. ‘‘Nothing further,”’ 
said the court, ‘is required by the ‘due process of law’ clause of the 
Constitution.” 

Sterilization order vacated owing to defective administration.—Before 
vacating the sterilization order in the case at bar, the court said that 
the only serious question is ‘‘whether the fact that defective mentality 
is of such a character and due to such causes that children procreated 
by a person so afflicted will have an inherited tendency to mental 
defectiveness, can be determined with reasonable certainty.”” Stating 
that the responsibility of determining that a surgical operation shall 
be performed rests upon the court and not on the physicians appointed 
to examine the person, the court vacated the sterilization order owing 
to the State’s failure to comply with the law as regards the appoint- 
ment of a guardian ad litem, the summoning of witnesses including 
the examining physicians, and other jurisdictional requirements. 





—— ee eee 


Us 





3l 


The Virginia Decision 


There was next rendered, on November 12, 1925, the decision of 
the Supreme Court of Appeals of Virginia, in the case of Buck v. Bell, 
on the current law. The court held that the statute was “a valid 
enactment under the State and Federal constitutions.’”’ The Virginia 
statute applies only to institutionalized persons and it authorizes the 
adjudication to be made by an administrative board. 

Law applying only to institutionalized persons held valid and not 
objectionable as class legislation.—In holding the act valid, the court 
ruled adversely on the objection that the statute denied to institu- 
tional inmates the equal protection of the law. Expressing the view 
that the law did not divide a “natural class of persons into two’’ 
and discriminate against one of these two subclasses, the court said, 
“There can be no discrimination against the inmate of the colony, 
since the woman on the outside, if in tact feeble-minded, can, by the 
process of commitment, and afterwards a sterilization hearing, be 
sterilized under the act.”’ 

Hearing on notice before board considered as due process of law.—It 
defined due process of law as ‘‘An adjudication by an impartial tri- 
bunal vested with lawful jurisdiction to hear and determine the ques- 
tions involved, after reasonable notice to the parties interested and 
an opportunity for them to be heard,” observed that the statute 
vested jurisdiction in the board, and that the proceeding of the board 
was in conformity with the statute as regards notice of the hearing 
and opportunity to present evidence. The court therefore concluded 
that the act complies with the requirements of due process of law as 
contained in the fourteenth amendment to the Federal Constitution. 

Law stated to be not penal.—The court also showed that an objection 
of cruel and unusual punishment in violation of the State constitu- 
tion could not be sustained, saying, ‘““The act is not a penal statute. 
The purpose of the legislature was not to punish but to protect the 
class of socially inadequate citizens named therein from themselves, 
and to promote the welfare of society by mitigating race degeneracy 
and raising the average standard of intelligence of the people of the 
State.” 

The United States Supreme Court Decision on the Virginia Law 


An appeal from this judgment was taken to the Supreme Court of 
the United States, which rendered its first and only decision on steri- 
lization in the case of Buck v. Bell, Superintendent, on May 2, 1927. 
Stating that “The case comes here upon the contention that the 
statute authorizing the judgment is void under the fourteenth amend- 
ment as denying to the plaintiff in error due process of law and equal 
protection of the laws,” the Court ruled that the law was valid and 
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affirmed the judgment of the Virginia court. As previously stated, 
the statute under consideration is the current Virginia law. 

Sterilization principle held valid.—As to the validity of the prin- 
ciple of sterilization the Court said, ‘“The attack is not upon the 
procedure but upon the substantive law. It seems to be contended 
that in no circumstances could such an order be justified. It cer- 
tainly is contended that the order cannot be justified upon the exist- 
ing grounds. The judgment finds the facts that have been recited 
and that Carrie Buck ‘is the probable potential parent of socially 
inadequate offspring, likewise afflicted, that she may be sexually 
sterilized without detriment to her general health, and that her wel- 
fare and that of society will be promoted by her sterilization,’ and 
thereupon makes the order. In view of the general declarations of 
the legislature and the specific findings of the Court obviously we 
cannot say as matter of law that the grounds do not exist, and if they 
exist they justify the result. We have seen more than once that the 
public welfare may call upon the best citizens for their lives. It 
would be strange if it could not call upon those who already sap the 
strength of the State for these lesser sacrifices, often not felt to be 
such by those concerned, in order to prevent our being swamped with 
incompetence. It is better for all the world, if instead of waiting to 
execute degenerate offspring for crime, or to let them starve for their 
imbecility, society can prevent those who are manifestly unfit from 
continuing their kind. The principle that sustains compulsory vac- 
cination is broad enough to cover cutting the Fallopian tubes. 
Jacobson vy. Massachusetts, 197 U.S. 11. Three generations of im- 
beciles are enough.” 

Due process of law clause satisfied by Virginia law.—The Court de- 
nied, in the following words, the claim that the law fails to provide 
due process of law: ‘“There can be no doubt that so far as procedure 
is concerned the rights of the patient are most carefully considered, 
and as every step in this case was taken in scrupulous compliance 
with the statute and after months of observation, there is no doubt 
that in that respect the plaintiff in error has had due process at law.” 

Virginia statute not objectionable as class legislation —The Court 
refused also to accept the reasoning that the act, in applying only 
to the institutionalized persons, denies to inmates of institutions the 
equal protection of the laws by saying, ‘‘But the answer is that the law 
does all that is needed when it does all that it can, indicates a policy, 
applies it to all within the lines, and seeks to bring within the lines 
all similarly situated so far and so fast as its means allow. Of course 
so far as the operations enable those who otherwise must be kept con- 
fined to be returned to the world, and thus open the asylum to others, 
the equality aimed at will be more nearly reached.” 
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The Kansas Decision 


The first sterilization decision following this ruling by the highest 
Federal court was rendered by the Supreme Court of Kansas on 
October 6, 1928, in the case of State v. Schaffer. In this decision the 
current Kansas law was held valid. It applies only to institutional 
inmates and provides for selection by a board. 

Law held valid as providing due process of law and as being not class 
legislation.—To the contentions that the law was class legislation the 
court answered that the Supreme Court of the United States had 
decided such a law was not in conflict with the Federal Constitution. 
It was also contended that the law discriminated between those who 
are inmates of institutions; in other words, that under this law only 
selected individuals of the institutional population would be sterilized 
and that such selected individuals are not accorded the equal protec- 
tion of the law. The court denied that this was discrimination. It 
then discussed the competence of the tribunal provided by the statute 
and the procedure, including notice, required by the act, and con- 
eluded that the statute does not violate any provision of the State 
constitution. 

Provision for appeal unnecessary to due process of law.—Another 
point relied on to show that the act is invalid was that it contains no 
provision for an appeal to a court from the decision of the administra- 
tive board. The court disposed of this contention by quoting from a 
decision of the Supreme Court of the United States which declares 
“due process of law is not necessarily judicial process, nor is the right 
of appeal essential to due process of law.”’ 


The Utah Decision 


The next decision rendered was by the Utah Supreme Court in the 
case of Davis v. Walton on April 9, 1929, in which the current law of 
that State was held constitutional although the sterilization order was 
reversed. The law applies to enumerated institutional persons in- 
eluding those “‘afflieted with habitual sexual criminal tendencies.” A 
prison inmate had been detected while indulging or attempting to in- 
dulge in sodomy and had been ordered sterilized. 

Law held valid as not involving infliction of cruel and unusual punish- 
ment and as being not class legislation.—In holding the law a valid 
enactment, the court said, “The act is in no sense a penal statute. 
The operation provided for is not a punishment for a crime. Its 
purposes are eugenic and therapeutic.’’ With reference to the 
“elass legislation’? objection the court said: ‘‘We are of the opinion 
that the rule announced by that court [the United States Supreme 
Court] in the ease of Buck v. Bell, supra, is a complete answer to the 
claim here made by the appellant that the law under which this 
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proceeding is had offends against the fourteenth amendment of the 
Constitution of the United States.” 

Order reversed for lack of record justification. —The court then asked 
“Toes this evidence [contained in the record] justify a finding that 
‘by the law of heredity Esau Walton is the probable potential parent 
of socially inadequate offspring likewise afflicted’ and that his welfare 
will be promoted by his asexualization?’’ It reviewed the record 
which the court said consisted of some sociological and criminological 
data concerning the appellant, including his reputation at the prison, 
the evidence of the alleged sexual act which evidence the court showed 
was conflicting, and (upon appeal to the lower court) of a physician’s 
testimony relative to the various sterilization operations and the 
effects thereof generally and as regards the appellant. With reference 
to heredity as utilized in the statute, the court expressed a doubt that 
“even the most ardent advocate of the immutability of the law of 
heredity would wish to determine the probable nature of the offspring 
of Esau Walton without more facts than appear in the record before 
us’’; it also called attention to omission in the record of evidence con- 
cerning the manner in which the welfare or health of the appellant 
would be promoted by his asexualization. It therefore concluded 
that the record did not justify a finding that, by the law of heredity, 
the appellant was a potential parent of socially inadequate offspring 
nor that the appellant would be benefited by sterilization. The 
court also pointed out that the order failed to specify what kind of 
operation should be performed, which, it stated, was a right of the 
appellant. For these reasons, the order of asexualization was reversed. 

Therapeutic purpose of law interpreted.—With regard to the statute’s 
provisions that an operation must be for the “best interests’ and 
“welfare” of the person and of society, the court remarked that ‘If 
it be advisable to operate upon an inmate of a public institution for 
therapeutic purposes, it cannot well be contended that the operation 
should not be performed because such operation also has eugenic 
effects. Some of the inmates of public institutions upon whom the 
act under review authorizes the performance of an operation for 
asexualization are incapable of giving consent. Those capable of 
consent may refuse consent even though their own welfare requires 
the treatment provided for in the act. The State, of necessity, is 
charged with the proper care of inmates confined in public institutions. 
If the welfare of an inmate of a public institution demands an opera- 
tion, we know of no constitutional provision, either State or Federal, 
that prohibits the legislative branch of the government from directing 
that such operation be performed without the consent or against the 
will of such inmate.” 
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The Nebraska Decision 


On February 11, 1931, a decision was rendered by the Supreme 
Court of Nebraska in the cases of In re Clayton and Clayton v. Board 
of Examiners of Defectives declaring valid the State’s current statute. 
It provides for the sterilization of inmates prior to release from State 
hospitals or penal institutions. 

Law held valid as providing due process of law and as not class legis- 
lation nor providing for cruel and unusual punishment.—In holding 
the act to be within the State’s police power, the court cited the United 
States Supreme Court decision on the Virginia law in answer to the 
contention that the Nebraska act, as regards due process of law and 
equal protection of the law, was a violation of the Federal Constitu- 
tion; and it quoted from the Virginia court’s decision, wherein that 
court held the Virginia law nonpenal and concluded that the act does 
not come within the meaning of the State constitutional inhibition 
against cruel and unusual punishment. While the law applies to 
insane persons, habitual criminals, moral degenerates, and sexual 
perverts as well as to the feeble-minded, the court throughout the 
opinion mentioned only the feeble-minded and called attention to a 
‘pointed observation” by the trial court that “The only part thereof 
that could or should be held constitutional would be the part relating 
to the sterilization of feeble-minded persons, such as the subject of 
thiscase * * *,” 

Interpretation of “operation for the prevention of procreation.’’—With 
reference to the provision that the board shall use its judgment as to 
what “operation would be most appropriate to each individual case,” 
the court observed that the district court had said “* * * and 
the court interprets the operation of sterilization, as used in this act, 
to mean the use of that form of sterilization known as vasectomy in 
the case of a male person and the form of sterilization known as sal- 
pingectomy in the case of a female person.” The higher court dis- 
cussed the testimony as to the relative effects of vasectomy and castra- 
tion and stated that ‘from the record before us, we conclude that the 
operation under discussion,” is not unconstitutional. 

Interpretation as to hereditary and acquired defectiveness.—Relative 
to the act’s provision requiring that before a person could be sterilized 
there must be certain findings of fact, among which was one that 
“children born or begotten by such inmate would inherit a tendency” 
to certain forms of defectiveness or social inadequacy, the court said 
that since a person may have become so afflicted by reason of an acci- 
dent, it was the duty of the examining board to inquire into each case 
to determine whether the individual has an acquired or a congenital 
or hereditary form of defectiveness. The court found that the appel- 
lant presented ‘‘an established case of hereditary feeble-mindedness,”’ 
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and that “his condition would be transmitted in the germ plasm of 


his body to his offspring.”’ 
The Idaho Decision 


A decision by the Supreme Court of Idaho was next rendered on 
May 20, 1931, being reported as State v. Troutman, in which the cur- 
rent Idaho statute was upheld. It applies to the general population 
as well as to institutional inmates. 

Law held valid as providing due process of law and equal protection 
of law and as not authorizing cruel and unusual punishment.—In 
holding sterilization as provided in this law unobjectionable, the court 
stated its accord with the Federal decision on the Virginia law; it 
also stated that the record and the recognized authorities on the scien- 
tific questions involved left no doubt that heredity plays a controlling 
part in the blight of feeble-mindedness and that if there be any natural 
right for natively mental defectives to beget children, that right must 
give way to the State’s police power in protecting the common welfare. 
Answer was made to the objection that due process of law is not 
afforded by showing that the proceeding is pursuant to summons and 
every safeguard known to a hearing in court with right of appeal is 
afforded; and to the contention that the act is class legislation, the 
court pointed to the fact that the Virginia law had been held valid 
by its supreme court and by the United States Supreme Court, even 
though it applied only to institutional inmates. As regards the claim 
that the law violates the State constitutional provision prohibiting 
cruel and unusual punishment, it was stated that a sterilization opera- 
tion is not, under the Idaho statute, performed as a punishment and 
that the proceeding is ‘‘in no sense acriminal prosecution.” The court 
reviewed the record and said that “the evidence is clear and con- 
vincing that the appellant is mentally deficient to the degree of imbe- 
cility and that this condition is native, incurable, and a controlling 
hereditary trait.” 

Law not defective as unconstitutional delegation of judicial powers to 
administrative board—In answer to the claim that the statute, in 
authorizing a board to decide sterilization cases, was invalid as 
violating the State constitutional provision which prohibited the 
delegation of judicial powers to the executive department, the court 
viewed the findings of the board as only recommendatory and showed 
that if consent to the operation be not given, then the board “must 
proceed in court where a purely judicial proceeding is had, with com- 
plete final determination of all rights in the courts. This is held not 
an infringement upon the province of the judicial department.” 
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The North Carolina Decision 


On February 8, 1933, the Supreme Court of North Carolina, in the 
case of Brewer v. Valk held defective the sterilization law enacted in 
that State in 1929. This statute, which was replaced by the curren: 
statute, contained no requirement for a hearing upon notice to the 
individual. 

Law containing no requirement of notice and hearing held defective.— 
The court said that the sole question was ‘‘Under the due process 
clause, can this sterilization be done without notice or a hearing?” 
Stating that in property rights due process requires a forum with 
notice and a hearing, and that the same must apply to human rights, 
the court cited the Federal high court decision and quoted that por- 
tion which said the Virginia law protected the affected persons by 
granting to the individual notice and a hearing before a tribunal. It 
showed that the North Carolina law “makes no provision for notice 
and hearing, and therefore impinges the due process clause of the 
Constitution,” and said, ‘we cannot do otherwise than declare the 
act unconstitutional.”’ 


The Oklahoma Decision 


The current Oklahoma law was next held valid by the State Su- 
preme Court, on February 14, 1933, in the case of In re Main. This 
law provides for the sterilization of institutional persons upon the 
adjudication of an administrative board. 

Law held valid as providing due process of law and as not authorizing 
cruel or unusual punishment.—The court denied that the statute was 
defective as a deprivation of rights without due process of law in 
violation of the State constitution. The court pointed out that the 
act was substantially the same as the Virginia act and, after quoting 
from the United States Supreme Court decision, said, ‘““The procedure 
provided by the act liberally afforded the patient consideration and 
protection of his rights, and in the case at bar there has been scru- 
pulous compliance with the provisions of the act * * *.” The 
court, viewing sterilization as analogous to compulsory vaccination, 
also stated that the State constitutional inhibition against cruel or 
unusual punishment has “no application to surgical treatment of 
feeble-minded persons.”’ 

Interpretation of provision that operation may be performed only when 
“without detriment to general health.’’—The appellant contended that 
the lower court erred in its finding that sterilization could be effected 
without detriment to his general health, stating as his reason that 
the doctors who testified in this regard had not performed such an 
operation. The court denied that there had been a failure to com- 
ply with the statutory provisions in this respect. It took the view 
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that this objection went to the weight rather than the admissibility 
of the evidence, adding that “learned and scientific men can virtually 
know things without having experienced them.” 

Law not defective as unconstitutional delegation of judicial powers.— 
Further objection to the act was made in that it delegated judicial 
powers to a board in violation of a State constitutional provision. In 
answer to this contention the court called attention to the fact that 
on appeal ‘“‘a review and trial de novo is afforded before judicial tri- 
bunals.” It also pointed out that another provision of the constitu- 
tion specifically provided that the judicial power of the State could 
be vested in commissions or boards. 


The Alabama Opinion of the Justices 


In response to an inquiry of the Governor dated June 10, 1935, the 
justices of the Supreme Court of Alabama rendered, on June 18, 1935, 
an advisory opinion as to whether a bill (House bill No. 97) which had 
been passed during the 1935 session of the legislature was a valid exer- 
cise of the State police power. The justices advised the Governor 
that the bill denied due process of law and it failed to become law. 
The bill provided for the sterilization of enumerated classes of persons 
in institutions and in the population at large. In the case of inmates 
of any hospital for the insane or any institution for mental deficients 
or feeble-minded, the respective institutional superintendent was desig- 
nated to decide on the matter of sterilization; certain sexual offenders 
and recidivists in any State prison were made subject to sterilization 
upon the order of a commission consisting of the chief medical officer 
of the convict department, the State health officer, and the superin- 
tendent of State insane hospitals, which decision could be carried into 
effect only with the Governor’s approval; and in the case of delinquents 
or dependents in any reform school, industrial school, training school, 
or reformatory, and mental deficients in the population at large, the 
public health committee of the county medical society decided, with 
the approval of the superintendent of the State insane hospitals, on 
the necessity of sterilization. In the latter two classes of persons— 
delinquents and dependents in schools and mental deficients in the 
population at large—the bill provided that, upon receipt of notification 
of a decision to sterilize, a person be allowed 30 days in which to file 
notice of an appeal to a board consisting of the superintendent and 
two members of his staff to be selected by him. The law further pro- 
vided that the decision of this board was to be final. 

Hearing on notice and right of court appeal held necessary to due proc- 
ess of law.—The justices, in advising that the bill was in conflict with 
the Federal and State constitutions, stated they did not doubt the 
authority of the State to provide for the sterilization of the persons and 
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that, when the proper method was prescribed, such sterilization would 
not amount to unconstitutional cruel and unusual punishment. They 
pointed out, however, that the sterilization of a person cannot be 
effected without a hearing on notice before a duly constituted tribunal 
or board; and, that if this be not a court, then with the right of appeal 
to a court for a judicial review of the findings of the board or com- 
mission. The justices concluded that the bill in question denied this 
right. 
The California Decision 


On December 18, 1939, the District Court of Appeal, Second 
District, Division 1, in the case of Garcia vy. State Department of 
Institutions et al., ruled upon a petition for a writ of prohibition, 
which writ sought to prevent the State Department of Institutions 
from proceeding under chapter 369 of the 1937 laws, which is current 
law, and which authorizes the sterilization of persons, prior to dis- 
charge from State hospitals, in the discretion of the Department. 

Writ of prohibition denied—The court denied the petition for a 
writ of prohibition on the ground that the petition did not “state 
facts sufficient to justify this court in issuing its writ as prayed.” 
The case fails to show what facts were presented in the petition as 
the basis for seeking to prevent the sterilization proceeding, nor the 
reasons for the court’s denial of the petition. A dissenting opinion, 
however, questions the validity of the statute on the ground of lack 
of provision requiring notice and opportunity for hearing and the 
legislature’s effort to “authorize a purely administrative board to 
deprive a person of the right of procreation without the opportunity 
of having the finality of such action passed upon by a court of law.”’ 





APPENDIX, 


Current laws and code citations 

















| 
Current laws Amendments | Citations to code or supplement 
! 
State l 
Date “| Date be ae Date Section, ete. 
Alabama...._........-...--| 1919 704 | 1923 |  568:13 1928 | 1476. 
_. __, SRO Ser Se ees 1929 44 setts: _| 1936 | 2945e—2945i. 
Gallithin...............<...| IO. 19682,23:1........ (get 3 21937 | 539. 
Do...........---.---...] 2987. |©300,/000 eats, 31937 | 6624, 7002. 
Connecticut ......-.-.------| 1909 1919 | 69 | 1930 | 2683--2684. 
1939 > eee 
Delaware. z 1923 62 | 1929 | 245,246 | 1935 | 3098—3100. 
Georgia 1937 GO aera ae Ge ea tee 
Tdaho___- 1925 4194 | 1929 68,285 | 1932 | 64-601—64-612. 
Indiana ..| 1927 241 | 1937 | 244 | 1939 | 22-1601—22-1606. 
TENG Saree 1931 50 | 1937 | 132 | 1939 | 22-1607—22-1612. 
Do _--| 1935 312 | 1939 | 22-1613—22-1618. 
Iowa CRS 52 1929 66 | 1931 | 48 | 1935 | 2437-cl—2437-c22. 
Kansas_____.- eee 4299 | 1935 | 76-149—76-155. 
aa 1 1925 208 | 1929 | 6 | 1930 | 155:57. 
1933 | i ae 
oS ee ae 1933 1| 1933 i(k ee 
Michigan ..| 1929 281 4 (ec a 1937 | 14.381—14.292. 
Minnesota!.____....--......| 1925 154 ws ..| 1927 | 4422-1—4422-4. 
Mississippi - _ - eee 1928 294 REPT (ase 1930 | 4602—4609. 
Montana...................| 1928 164 rahe = 1935 | 1444.1—1444.8. 
Nebraska 3 _....| 1929 4 163 1929 | 83-1501—83-1509. 
New Hampshire _..........| 1929 kt BE et Se, eee 
North Carolina...........--| 1933 224 | 1935 | 463 | 1935 | 2304 (m)—2304 (ff1). 
1937 | 243 | 1937 | 2304 (p). 
North Dakota sscanf 2a7 263 | 1931 | 80 |... 
eee 1931 264 | 1933 | 46 | 1937 | 35-141—35-146. 
Do _. _-----| 1935 26 ee -..| 1987 | 57-171—57-195. 
Oregon... Cay gee See | 1923 194 | 1925 | 198 
| 1929 | 348 | 1930 | 68-1401—68-1412. 
| | 1935 39 ig 
| 1937 | 125 
South Carolina.......-.....| 1937 > es PAO NORE 
South Dakota __- | 1935 113 | 1939 | 30.0501—30.0514. 
| | 1939 | 119 sain 
Utah an | 1925 482) 1929 59,75 | 1933 | 89-0-1--89-0-11. 
Vermont is aeeree | 1931 i ES RG 1933 aoe ~0ete. 
irginia______-- ea 45 3904 |. 1930 .|, 1095h-s;)086g1.. 
Washington.) 1921 53 | 1032 | O087 8008 
West Virginia POE | Rs, OCR 1937 | 1394—1400. 
Wisconsin _- aa | 1913 693 | 1937 | 46.12. 

















! Voluntary laws. 

? Code entitled ‘‘Genera] Laws.”’ 
3 Welfare and Institutions Code. 
‘ Held valid by highest State court. 

5 Held valid by Supreme Court of the United States. 
* Petition for writ of prohibition denied by a district court of appeal. 
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LITERATURE ON STERILIZATION IN LEGAL PERIODICALS 
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Asexualization of criminals and degenerates. Mich. L. J., 6:289-316. 


Whipping and castration as punishments. Yale L. J., 8:371—86. 
1906 
The proposed sterilization of certain degenerates. A discussion before the 
Medico-Legal Society of London. Med. Leg. J., 23:684-90. 
1909 
Hereditary criminality and the asexualization of criminals, by C. Bell. Med. 
Leg. J., 27:132—40. 
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4:212-8. 
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Ill. L. Rev., 5:578. 
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Sterilization of criminals, idiots, and insane, by C. E. George. Cent. Leg. J., 
75:91—5. 
1913 
A protest against laws authorizing the sterilization of criminals and imbeciles, 
by C. A. Boston. J. Crim. L., 4:326—58; Can. L. T., 33:972—1007. 
1914 
Sterilization laws from a legal standpoint, by F. A. Fenning. J. Crim. L., 
4:804—14. 
Sterilization: Mr. Boston criticized, by H. B. Hemenway. J. Crim. L., 4:747-9. 
Sterilization of criminals (Report of Committee “H” of the American Institute 
of Criminal Law and Criminology, J. D. Hunter, Chairman). J. Crim. L., 
5:514-39. 
Sterilization of the unfit, by J. M. Kenyon. Va. L. Rey., 1:458-69. 
1916 
Sterilization of criminals (Report of Committee “H”’ of the Institute of Criminal 
Law and Criminology, J. D. Hunter, Chairman). Am. Bar Assoc. J., 2:128-34. 
Sterilization of criminals (Report of Committee ‘“F’’ of the Institute of Criminal 
Law and Criminology, J. D. Hunter, Chairman). J. Crim. L., 7:373-8. 
1917 
Sterilization of criminals (Report of Committee “F’’ of the Institute of Criminal 
Law and Criminology and a Minority Report, W. A. White, Chairman). J. 
Crim. L., 8:499-501. 
1919 
Sterilization studies of the committee on cacogenic control. J. Crim. L., 9:596-7. 
1925 
Sterilization of mental defectives, by B. Shartel. Mich. L. Rev., 24:1-21. 
Sterilization of mental defectives, by C. E. Shults, Jr. Cornell L. Q., 11:74-8. 
Sterilization of defectives, by A. E. Strode. Va. L. Rev., 11:296-301. 
1926 
Vasectomy, by C.S8. Buschmann. Ind. L. J., 2:259-63. 
Sterilization of mental defectives, by B. Shartel. J. Crim. L., 16:537-54; Med. 
Leg. J., 43:1-14. 
1927 
Constitutionality of asexualization legislation in the United States, by J. B. 
Aronoff. St. John’s L. Rev., 1:146-—74. 
Compulsory sterilization: An unwarranted extension of the police power of 
government, by C. J. Ruddy. Notre Dame Law., 3:1-16. 


( 1928 
Th ood and human sterilization, by O. H. Castle. Am. Bar Assoc. Reports, 
7556-74. 
Sterilization and criminality, by P. Popenoe. Am. Bar Assoc. Reports, 53:575-81. 
Sterilization of the unfit, by L. A. Stith. Law Notes, 32:108—12. 
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Kugenics in legislatures and courts, by J. P. Chamberlain. Am. Bar Assoc. J., 
15:165-9. 

The history of human sterilization in the United States—theory, statute, adjudica- 
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Sterilization, cruel and unusual punishment, equal protection of laws, notice and 
hearing, police power, by L. B. Orfield. Neb. L. B., 10:164—9. 

Sterilization of criminals, by C. S. Wheatley, Jr. Law Notes, 35:164-8. 

1933 

The human sterilization movement, by J. H. Landman. J. Crim. L., 24:400-8. 

Eugenic sterilization and the lawyer, by R. W. Murray. Notre Dame Law., 
8:327-37. 
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chusetts and elsewhere, and observation on its possible consequences, by W. A. 
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Sterilization in Wisconsin, by F. C. Richmond. J. Crim. L., 25:586—-93. 

A sterilization statute for Kentucky?, by G. T. Skinner. Ky. L. J., 23:168-74. 
1935 

Eugenical sterilization, by W. D. Funkhouser. Ky. L. J., 23:511-16. 
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1936 

A sterilization law for Kentucky; its constitutionalitvy, by J. F. Arnold. Ky. 
L. J., 24:220-9. 

1937 

Legal and biological aspects of sterilization, by H. H. Laughlin. Panel, 15:10. 
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